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The Committee on Foreign Affairs, to whom was referred the bill
(H.R. 3231) to amend the authorities contained in the Export Admin-
istration Act of 1979, and for other purposes, having considered the
same, report favorably thereon without amendment and recommend
that the bill do pass.

CoMITTEE ACTION

The Subcommittee on International Economic Policy and Trade con-
sidered the following bills amending the Export Administration Act
of 1979 which were referred to the Committee on Foreign Affairs and
subsequently to the subcommittee : H.R. 381, introduced on January 3,
1983, by Mr. Roe; H.R. 483, introduced on January 6 by Mrs. Byron;
H.R. 1197, introduced on February 2 by Mr. McKinney; H.R. 1564,
H.R. 1565, and H.R. 1566, introduced on February 22 by Mr. Bonker;
H.R. 1877, introduced on March 3 by Mr. Berman; H.R. 2067, intro-
duced on March 11 by Mr. Hamilton; H.R. 2278, introduced on March
23 by Mr. Leach; H.R. 2281, introduced on March 23 by Mr. McCol-
lum; and H.R. 2500, introduced (by request) on April 12 by Mr. Roth
(Executive Communication 822).

The subcommittee held hearings on February 24, March 1, 3, and 8,
April 5, 12, 13, and 14, and closed briefings on March 15 (concerning
Soviet bloc acquisition of Western technology) and on March 22 (con-
cerning COCOM). On April 28 and 29 and May 2 and 4 the subcom-
mittee met in open markup session to consider the above-mentioned
bills, as well as H.R. 2761, a bill introduced by Mr. Bonker on April
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27. On May 4, the subcommittee approved H.R. 2761, as amended, for
full committee action.

The committee held hearings on H.R. 2761 on May 5. H. R. 2971,
a clean bill reflecting the subcommittee’s action, was introduced on May
11 by Hon. Don Bonker, chairman of the subcommittee, and was re-
ferred to the Committee on Foreign A ffairs. The committee considered
H.R. 2971 in open markup session on May 18, 25. and 26. On May 26
the committee directed that a clean bill incorporating the amendments
adopted by the committee be introduced. On June 6 Hon. Don Bonker
introduced H.R. 3231, which was referred to the committee and re-
ported favorably to the House. H.R. 3231 reflects the committee’s ac-
tion and recommendations on all the bills referred to above.

Purreose

The principal purpose of H.R. 3231 is to extend and authorize funds
to implement the Export Administration Act of 1979, and to revise
procedures for administering controls on U.S. exports under the act
for national security, foreign policy, and short supply purposes. The
act is extended for 2 years (through fiscal year 1985), and funds total-
ing $24.600,000 are authorized to be appropriated for each of the fiscal
years 1984 and 1985 to carry out export controls. The bill also estab-
lishes a new requirement for annual authorization of the Department
of Commerce's export promotion programs (presently subject to a
standing unlimited authorization). The bill authorizes $100,458,000 for
each of the fiscal years 1984 and 1985 for export promotion programs.
Fair employment requirements on U.S. firms operating in South
Africa are established, and certain bank loans to South Africa and
importation into the United States of South African gold coins are
prohibited.

OVERVIEW

The Export Administration Act of 1979 (hereafter referred to as
“the act”) provides broad authority for controlling the export from
the United States to potential adversary nations of civilian goods and
technology which could contribute significantlv to foreign military
capability if diverted to military anplication. Exnorts of munitions
and nuclear technology are regulated on the basis of the Arms Export
Control Act and Nuclear Nonproliferation Act, respectively, although
some nuclear items are controlled under the Export Administration
Act. The act also authorizes U.S. participation in the informal multi-
lateral export control body known as CoCom (Coordinating Commit-
teeg in which the NATO countries (with the exception of Iceland)
and Japan also participate.

The act also authorizes the President to regulate exports in order
to further the foreign policy of the United States and fulfill its inter-
national responsibilities or to protect the domestic economy from ex-
cessive drain of scarce materials and to reduce the inflationary impact
of foreign demand.

The policy of the United States to oppose restrictive trade practices
or boycotts fostered or imposed by foreign countries against other
countries friendly to the United States or against any 1J.S. person is
contained in this act. It prohibits any U1.S. person from taking certain
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actions with the intent to comply with, further, or support any such
boycott. The provisions of the act pertaining to foreign bovcotts were
added by the Export Administration Amendments of 1977 (Public
Law 95-52) and are extended without change by H.R. 3231.

In its 1979 review of the Export Administration Act of 1969, the
Congress made substantial changes in the statute. Separate and dis-
tinct procedures and criteria were established for imposing national
security and foreign policy controls. Precise time deadlines were set
for the processing otp export license applications. Development of a
“militarily critical technologies list® (MCTL) was mancfated, both
as a means of reviewing the adequacy and focus of the existing Com-
modity Control List, and as a possible means of arriving at a more
limited control list containing only the most militarily significant
technologies. Foreign availability of goods controlled by the United
States was, for the ﬁgst time, made a factor in decisions to license such
items for export.

Since these changes were made in 1979, the Committee on Foreign
Affairs has exercised close and extensive oversight over implementa-
tion of the provisions, conducting some 17 hearings and briefings on
licensing policy, procedures, and decisions on specific export license
applications.

ome 200 categories of goods and technology, including technical
data, covering more than 100,000 items, are presently subject to vali-
dated export license requirements under the act for national security
or foreign policy reasons. Validated licenses, the device authorized
by the act for controlling sensitive exports, are considered and granted
or denied on a case-by-case basis, taking into account the intended
end-use, the probability and likely effect of diversion to military use,
and other factors. Applications for validated export licenses are being
received by the Department of Commerce at a rate of about 75,000
to 80,000 per year.

Eighteen countries (listed in sec. 620(f) of the Foreign Assistance
Act) are the destinations to which goods and technologies are con-
trolled for national security purposes under this act. To deter reexports
to these controlled countries from intermediate foreign destinations,
controlled goods and technology must be licensed for export to most
free world destinations as well.

The licensing system established under the act is used to implement
total embargoes of several countries (Cuba, Vietnam, North Korea, and
Kampuchea) pursuant to the International Emergency Economic
Powers Act. Crime control instruments and equipment are subject to
control for foreign reasons to countries which may engage in persistent
gross violations of human rights. Certain other goods and technology
are controlled to four countries (Libya, Syria, South Yemen, and
Cuba) due to the support by those countries of international terrorism.
The executive branch may, at its discretion, control particular goods
and technologies for other foreign policy purposes. This discretionary
authority has been used for such purposes as encouraging political and
military stability in tense regions of the world, and furthering U.S.
nuclear nonproliferation goals.

Case-by-case consideration of licenses. as well as the broad policy

rovisions of the act, allow considerable latitude to the executive

ranch to implement national security and trade policies. Export
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policies and licensing decisions vary widely with respect to each of the
18 controlled country destinations. Export policy toward the Soviet
Union, the major target of U.S. export controls, has varied from auto-
matic denial of all controlled goods and technologies (in response to
Soviet intervention in Afghanistan) to extensive approval of export
license requests during the height of “détente” in the 1970s.

Maigor Provisions axp IssvEes

PRESERVING NATIONAL SECURITY

The committee reviewed carefully the effectivenes of the act in
protecting national security interests, particularly in light of increased
reports of Soviet acquisitions of Western technology and the appli-
cation of that technology to Soviet military systems. This review in-
cluded not only public hearings, but classified briefings by theDepart-
ment of Defense and examination of various reports issued by the
General Accounting Office (particularly “Export Control Regulation
Could Be Reduced Without Affecting National Security,” GAOQ/ID-
82-14, May 26, 1982, and *“Details of Certain Controversial Export
Licensing Decisions Involving Soviet Block Countries,” GAO/ID-
8316, May 5, 1983). Overall. it is clear that most military significant
technologies that are acquired by the Soviet Union and its allies from
U.S. sources result from evasion of the Export Administration Act—
from theft and illegal export—rather than faulty operation of the Ex-
port Administration Act or of the export licensing process.

In the cases in which U.S. technology was deliberately sold to the
Soviet Union or another potential adversary country and allegedly
made a significant contribution to that country’s military capability,
the committee found no case in which the licensing decision was not
fully and carefully weighed in accordance with the terms and intent
of the act. In most such cases, similar goods or technology had already

“been made available in significant quantities from foreign sources to
render any continued U.S. controls pointless. In one instance, respon-
sible executive agencies apparently failed to add a technology to the
list of controls for a time, allowing its export to a controlled destina-
tion. Such an oversight, the committee believes, demonstrates the need
for a narrowing of the scope of the controls so that the limited per-
sonnel and funds available for export control activities can be con-
centrated on proposed exports of the newer, more advanced tech-
nologies to potential adversaries. The need to process large volumes of
routine license applications for exports to both allies and unfriendly
countries under the current broad export control system increases the
risk that newer technologies may fail to be noticed and brought under
export controls promptly.

The solution to cases in which controlled goods and technology have
apparently been obtained by illicit means, rather than through delib-
erate granting of export licenses, does not, the committee feels, lie in
stricter licensing standards. It rests, instead, in more effective enforce-
ment not only of export controls, but also of Federal and State laws
prohibiting conspiracy, espionage, theft, and other relevant illicit
activities that can serve to deter and block the theft of controlled tech-
nologies, whether by free-world competitors or potential adversaries.
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H.R. 3231 responds in several ways to the need to improve further
the effectiveness of export controls in the interest of protecting na-
tional security. Actions which constitute violations are expanded to
facilitate enforcement. In particular, conspiracy or attempt to export
illegally, evasion, and possession of goods or technology with intent to
export illegally are made explicit violations of the act. Controls are
authorized to be imposed on sales in the United States to foreign em-
bassies and other extensions of the governments of controlled coun-
tries. Foreign embassies constitute a possibly significant source of
leakage of controlled items to potential adversaries. The committee
intends that the new controls authorized in this legislation be imple-
mented by the Commerce Department and other agencies to which it
may delegate enforcement responsibilities in the closest possible con-
sultation and coordination with the Secretary of State, particularly
with regard to the authorities and responsibilities of the Department
of State under sections 202, 203, and 20+ of the State Department
Basic Authorities Act of 1936, as added by the Foreign Mission Act
(Public Law 97-241).

The authorities of the Commerce Department to take enforcement
actions are expanded to include execution of warrants, arrests, searches,
and seizures of export shipments, and bearing of firearms in the course
of enforcement activities. The bill thus provides enforcement officers
of the Department of Commerce the same authorities that officers of
the Customs Service have. The Customs Service plays an important
role in export control enforcement based upon delegations of authority
from the Secretary of Commerce to enforce this act and from the Sec-
retary of State to enforce the Arm Export Control Act. While fund-
ing authority for customs enforcement activities is limited to $14
million (the executive branch request was $35 million), the Commerce
Department authorization is increased from the executive branch
request of $£.97 million to $15 million. These authorization levels re-
flect the committee’s view that budgetary balance is needed between the
two agencies (Customs and Commerce) most directly involved in ex-
port control enforcement, and that the Customs Service enforcement
program, known as Operation Exodus, has not been very cost-effective.
It has resulted in few prosecutions of serious violations under the Ex-
port Administration Act, while at the same time needlessly delaying
many legitimate export shipments on the basis of indiscriminate
detentions.

H.R. 3231 mandates the integration of the militarily critical tech-
nologies list into the Commodity Control List by 1985. Such integra-
tion would be effected on the basis of item-by-item agreement of the
Secretaries of Defense and Commerce, and would make the MCTL
operational for purposes of export license requirements and decisions.
At the same time, however, the bill also encourages elimination of
products from both lists on the basis of foreign availability and other
considerations. The committee considers such ongoing elimination
of lower technology items from control as essential to effective con-
trol of the more advanced, and thersforc militarily significant,
technologies.

The committee considered a provision in the subcommittee bill
which would have given statutory status to the current executive
branch policy of approving (with certain exceptions) export licenses
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for the People’s Republic of China up to approximately twice the
technical level as those generally approved for the Soviet Union. This
provision, however, was dropped without prejudice. At the time of
the committee’s action, Commerce Secretary Baldrige was visiting
China, and had announced tentative executive branch plans to further
liberalize export policy toward that country. The details of such a
new policy were not available to the committee and were unclear.
The committec decided that it would be inappropriate to establish
2 China export policy in legislation at a time when the executive
branch’s policy apparently was changing. The committee favors a
further easing of export restrictions applicable to China, and to the
placement of China in the same category as other friendly countries
for purposes of export controls. The committee invited such action
by the executive branch in authorizing the President. in the Fiscal
Year 1984 Foreign Assistance Act Amendments (H.R. 2992), to
remove China from the list of countries ineligible for U.S. assistance
contained in section 620(f) of the Foreign Assistance Act, upon which
the list of countries which are subject to export controls is based.

The bill would take additional steps to focus controls on the most
significant technologies. It would eliminate licenses for exports to
CoCom countries—presently about one-third of the total volume of
license applications. The United States enjoys a veto over any export
of an item on the CoCom Control List from a CoCom country to a
controlled country, making U.S. license of the original export unneces-
sary and duplicative. The bill also directly removes from control such
items as microprocessors which are imbedded in militarily insignificant
products and which cannot be transferred to other uses. H.R. 3231
also requires annual review of unilateral U.S. controls and termination
of controls with respect to destinations consistently approved for
export. Such legislatively mandated streamlining of controls should
serve as an example to the executive branch for further purging of
the lists at executive branch discretion in order to allow greater atten-
tion to effective control of more militarily significant items.

RESTORING EXPORT RELIABILITY AND COMPELITIVENESS

The committee’s review of the implementation of the Export Admin-
istrative Act over the past 4 years, and the impact of the act upon
U.S. export trade. leads to the conclusion that actions taken under
the act, particularly for purposes of furthering U.S. foreign policy
goals, may be the single greatest hindrance to U.S. exports, costing
significant loss of U.S. jobs. Although imposed for good and even
noble purposes, such as encouragement of human rights and freedoms
and avoidance of excessive European dependence upon Soviet energy
resources, these controls have created a pervasive belief in world
markets that U.S. firms cannot be relied upon as suppliers particularly
for larger projects which require long-term servicing, spare parts,
and the like. ]

This crisis of confidence in the reliability of U.S. suppliers has not
been confined to products and projects that have actually been dis-
rupted by the imposition of U.S. foreign policy export controls, but
by extension to virtually all U.S. products. It has been fueled by the
reactions of foreign governments. business executives, and workers who
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have resented the imposition of these controls extraterritorially upon
products previously exported from the United States and firms af-
filiated with U.S. companies but located abroad and regarded as subject
primarily to foreign laws. No other country attempts to impose export
controls extraterritorially to the extent that the United States does.
and the historical willingness of the United States to impose controls
has led foreign buyers, manufacturers, and planners actively to avoid
and eliminate dependence upon U.S. products and technologies, and
has been exploited by foreign competitors.

Limiting the extraterritorial application of foreign policy controls
and their impact on existing export contracts can be expected to im-
prove multilateral implementation of export controls by CoCom na-
tions. Although CoCom itself recognizes export controls only for na-
tional security purposes, use of foreign policy controls by the United
States has been a serious irritant to U.S. allies and an obstacle to con-
sensus within CoCom. The committee is encouraged by the initiatives
the executive branch has taken within CoCom to increase enforcement
efforts and make other needed procedural and administrative improve-
ments in the CoCom institution. Recognition of the sovereignty of the
CoCom partners with respect to goods and firms within their territory
should contribute to the substantial strengthening of CoCom, with
9onsialquent benefits to the national security of the United States and
its allies.

The cost in profits and jobs of America’s growing reputation as an
unreliable supplier in international markets cannot be precisely meas-
ured. The loss resulting from the controls on the export of gas trans-
mission equipment for the Yamal pipeline alone was estimated to ex-
ceed $850 million in export sales and a minimum of 25,000 jobs. The
ixflfdirect costs of such controls are probably at least as great as the direct
effects.

The committee feels that a greater balance must be achieved between
restriction of exports in the interests of foreign policy. and the equally
important economic requirement that the United States remain reliable
and competitive in international commerce. It therefore approved as
part of H.R. 3231 a significant revision of Presidential authorities to
impose foreign policy export controls designed to place greater em-
phasis upon the reliability of the United States as a supplier of ex-
ports. Under the bill, the President could, in the future, invoke new
export controls for foreign policy purposes extraterritorially or in
such a way to disrupt export contracts in force at the time of such new
controls only with explicit approval of the Congress by law.

The only exception to the limitation on interrupting existing con-
tracts would be for circumstances involving imminent or actual for-
eign acts of military aggression, nuclear test, gross violation of human
rights, or acts of terrorism. To respond to such circumstances (short
of a total embargo, which can be imposed pursuant to a U.N. resolu-
tion or a declared national emergency as defined by the International
Emergency Economic Powers Act), the President could invoke im-
mediate new controls on exports to a country engaging in such acts
which could contravene existing export contracts without awaiting
explicit congressional authorization. The committee recognizes that
extreme and imminent crises (other than emergencies under the
International Emergency Economic Powers Act) could arise that
would necessitate rapid cutoff of certain trade with another country.
The exception provided to the general restrictions on Presidential
authority would assure that the President would be able to use the non-
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militar%pressure of trade sanctions in responding to such crises, and
to halt U.S. exports that would contribute directly to crisis situations.
The provision would require that Presidential controls affecting exist-
ing contracts relate directly, immediately, and significantly to a crisis,
and that they be lifted when the crisis ends.

The choice between unbridled use of export controls in the pursuit
of foreign policy objectives, on the one hand, and limitation of that
authority based upon recognition of the preeminence of foreign laws
and existing private contracts, on the other, is painful. However
ineffective they may have been in particular circumstances. foreign
policy export controls at least have enabled the United States to
separate itself from foreign policies and practices it has found repre-
hensible. Export controls communicate and concretely demonstrate
U.S. opposition to such policies and practices more forcefully than
mere rhetoric, even if they generally fail to reverse them.

At the same time, however, such controls (unless officially sanc-
tioned by an international body, such as the U.N.-sanctioned controls
against Rhodesia and South Africa) are almost always unilateral,
and there is a limit to the cost that even the U7.S. economy and work-
ing public can be expected to bear as a result. The committee concludes
that those costs have become excessive, and, therefore. that some limits
must be set on foreign policy controls. It believes that the provisions
of H.R. 3231 provide a reasonable balance between the continued need
for such controls in extreme situations, and the concurrent need in less
serious circumstances to reduce their usage in order to help restore
U.S. international economic and trade competitiveness.

H.R. 3231 seeks to encourage exports also by, for the first time,
requiring authorization of funds for U.S. export promotion programs.
This requirement, and authorization for fiscal vears 1984 and 1985 of
$100,458.000. the amount requested by the executive branch, are con-
tamned in title IT of the bill. Export promotion measures are thus
legally separate from the export control provisions contained in title I.

It is the committee’s intent in the future to give greater attention
to the nature, quality. and results of U.S. export promotion programs,
and in providing periodic authorization of funds for these programs
to provide greater direction and possible improvements to them.

AGRICULTURAL EMBARGOES

In applying the principle of “sanctity” of export contracts to the
authority for imposition of export controls for foreign policy pur-
poses, the committee took note of the enactment in the last Congress of
a provision protecting from export controls contracts for the export
of agricultural products calling for delivery within 270 days. H.R.
3231 would afford comparable treatment to nonagricultural products
(except goods and technology controlled to protect national security).
However, 270 days is an insufficient time to provide reasonable pro-
tection for industrial contracts, many of which extend for a year or
more, particularly for major projects which call for complicated
ec%ﬁpment to be manufactured to meet foreign customer specifications.
The committee, therefore. proposes no time limit on the contract sanc-
tity provision of H.R. 3231, though it intends that any effort to evade
export controls through the use of unusually long or contorted con-
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tracts should be subject to the prohibitions in the bill against evasion
of the act.

H.R. 3231 would also further encourage and facilitate agricultural
exports by automatically terminating any Presidential embargo of
agricultural exports for foreign policy or short supply purposes after
60 days unless Congress by joint resolution approved continuation of
such an embargo within that time.

Maintenance and expansion of the U.S. share of world markets
for agricultural products is both an essential factor in the growth and
stability of the U.S. economy and an important element of U.S. global
influence. The perception of U.S. suppliers as unreliable in world
markets due to U.S. Government disruption of contracts has been no
less damaging to agricultural sugpliers than to other export sectors.
The protection of exports provided by H.R. 3231 should contribute
substantially to agricultural export expansion on an equal footing
with exports of manufactured products.

EXPORT LICENSE DECISIONMAKING: THE NEED FOR BALANCE

The committee bill maintains and reinforces the existing system of
shared responsibility for export control policy and licensing among the
Departments of Commerce, Defense. and State. Considerations was
given to proposals to shift responsibility to a single Department, or
alternatively to create a new agency specifically devoted to administer-
ing export controls. The committee rejected these approaches, conclud-
ing that the only means of assuring that both economic and national
security or foreign policy considerations are fullv weighed in export
control decisions is to involve fully and equally the Departments
charged with furthering those goals.

The act provides the Department of Defense with a virtual veto
over approval of applications for licenses to export to destinations
controlled for national security purposes. The committee encourages
and expects the Department of Commerce, however, to consult fully
and actively with Defense, the intelligence agencies, and the Depart-
ment of State in cases where exports of controlled items to free world
countries might involve significant risk of diversion (reexport) to a
controlled destination, and to take the recommendations of those De-
partments and agencies seriously into account in rendering license de-
cisions in such cases. Such active consultation. and continued Com-
merce responsibility for decisions on free-world license applications,
is preferable to formal review by other Departments over free-world
licenses. Such review would greatly complicate and slow free-world
t;algle, the vast bulk of which involves little or no national security
risk.

PETROLEUM EXPORTS

In view of the changes that have taken place since 1979 in the
world petroleum market, the committee reviewed the provisions of
the act relating to exports of domestically produced crude oil and
refined petroleum products.

Conditions on the export of Alaskan North Slope crude oil exports
are cet forth in section 7(d) of the act. The committee recognizes that
permitting exports of limited amounts of North Slope crude oil may

22-029 0 - 83 - 2
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improve the climate of United States-Japan trade relations and serve
to reduce the U.S. balance-of-payments deficit with that country.
However, the committee strongly believes that the costs associated
with allowing unrestricted exports of crude oil continue to outweigh
the limited benefits that may be gained from such trade.

Alaskan North Slope crude oil production is currently running at
approximately 1.65 million barrels per day. Yet, the United States
continues to import some 4.3 million barrels of crude oil each day, or
about one-third of domestic demand. Moreover, the committee notes
that the present strategic petroleum reserve fill rate of some 220,000
barrels per day is far short of the legislatively mandated target of
300,000 barrels per day.

The committee considers that continuing volatility in the world’s
supply of crude oil, instability of key U.S. oil supplier nations, and
the need to conserve domestic supplies of crude oil dictate that U.S.
interests are best served at this time and in the foreseeable future by
retaining restrictions on crude oil exports. and by extending the date
of expiration of the provisions of section 7(d) of the act to Septem-
ber 30. 1987. The committee reaffirms, through this action, congres-
sional intent since 1973 that Alaskan North Slope crude oil should
be produced for domestic consumption unless U.S. national security
and consumer interests are clearly served by such exports, or unless
the U.S. obligation to export under the terms and conditions of the
sharing agreement of the Organization for Economic Cooperation and
Development is triggered by renewed international shortfalls.

The committee also considered the effects of the requirement in
section 7(e) of the act of a 30-dav congressional review period for
each application to export refined petroleum products that would
result in more than 250.000 barrels going to one country in a year.
The committee noted that in his Qctober 2, 1981, decision to lift quan-
titative restrictions on exports of refined petroleum products. the
Secretary of Commerce found that the domestic economy no longer
was threatened by an excessive drain of scarce refined petroleum
product supplies. that an adeauate supplv of netrolenm prodncts
exists. and that increased production by U.S. refineries would allow
U.S. consumers to benefit from exports of refined petroleum nroducts.
The committee believes that the 30-dav congressional notification
requirement has had the effect of nerpetuating short supply controls
on exports of such products during periods of abundant domestic
supply. For these reasons, the committee feels that removal of the
congressional notification procedure during periods when short
sunnly controls are not in effect eliminates a time-consuming and
costly process for T.S. firms enwaged in netroleum product exports,
strengthens the reliability and competitiveness of TT.S. petrolenm
product export firms in the world market. and provides an incentive
to small- and medium-sized firms to enter the export market. TTnder
the committee provision. notification could be reinstated should
domestic petroleum scarcity recur.

TRADE WITIH SOUTH AFRICA

The committee bill adds a new title ITT to the act, the T7.S. Policy
Toward South Africa Act of 1983. Meeting in open markup session
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on May 12 to consider H.R. 2915, the fiscal year 198485 State Depart-
ment authorization legislation. the committee by unanimous consent
agreed to delete title VII of H.R. 2915. the U.S. Policy Toward South
Africa Act of 1983. Subsequently, by unanimous consent, the commit-
tec agreed to an amendment to incorporate the provisions of the U.S.
Policy Toward South Africa Act as title IIT of the Export Adminis-
tration Amendments Act of 1983. The committee, meeting in open
markup session on May 25, agreed by unanimous consent to certain
technical amendments to title I1I of the bill. During the 97th Congress,
the provisions of title III were the subject of five joint hearings before
the Subcommittees on International Economic Policy and Trade and
on Africa, which favorably reported legislation similar to the provi-
sions contained in title IT1.

Title II{ establishes a set of legally enforceable fair employment
standards for U.S. firms operating in South Africa with more than 20
employees; bans future U.S. bank loans to the South African Govern-
ment, except for loans made for educational, housing, and health
facilities which are available on a totally nondiscriminatory basis in
areas open to all population groups; bans imports to the United States
of krugerrands or any other gold coins minted or offered for sale by
the South African Government; prescribes penalties for noncompli-
ance; and directs the Secretary of State to implement these provisions.
Title III would not require any withdrawal of existing investments
by U.S. banks or firms operating in South A frica.

The committee’s intent in adopting title IIT of this bill is: (1) To
demonstrate to the South African Government that the United States
is unalterably opposed to apartheid and will not countenance policies
almed at reinforcing the apartheid regime: and (2) to send a clear
political message to the black majority in South Africa. as well as to
other African and Third World nations, that the United States is
both allied with their legitimate aspirations and is willing to back up
its opposition to apartheid with deeds as well as words.

The committee strongly supports efforts to remove obstacles to free
trade and to avoid unnecessary, new restrictions on international
commerce. However, the committee believes that the provisions of title
ITT are warranted in view of the unique system of institutionalized
racism in South Africa; the increasing risk of serious and sustained
regional violence, inviting Soviet involvement, which results from this
system ; the failure of the U.S. policy of “constructive engagement” to
alter significantly South Africa’s domestic or international behavior;
and condemnation of that policy by leaders of both the black majority
in South Africa and most other African states. In view of the im-
portant U.S. political, economic, and strategic interests in the region,
the committee believes that the United States should make it clear
that it supports peaceful and fundamental change in South Africa.

The committee recognizes that the United States maintains extensive
economic ties with South Africa: More than 300 U.S. subsidiaries and
affiliates operate in the country; our direct investment totals some $2.6
billion, making the United States the second largest foreign investor
in South Africa; private and public sector bank loans amount to $3.7
billion; and South Africa yearly imports $2 billion from the United
States and exports $3 billion to the United States. The committee
believes that a new legislative approach to South African policy,
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through modification of U.S. economic relations with that country,
would be compatible with both our commitment to promoting respect
for human rights and our long-term interests in the region.

Specifically, the committee expects that the mandatory fair employ-
ment code will make a meaningful difference in the lives of approxi-
mately 70,000 nonwhite men and women who work for U.S. firms
in South Africa. The committee believes that the ban on new bank
loans will serve to distance the United States from South Africa’s
official policy of apartheid, and undercut the claim of Some South
African officials that international loans prove the regime’s credit-
worthiness and international respect. Likewise, the ban on the im-
portation into the United States of krugerrands and other South
African Government-minted gold coins would distance the United
States from the South African Government policy of ap .heid and
effectively deprive that country of significant U.S. dollar earnings,
which have amounted to more than $1.2 billion since 1980. The com-
mittee does not believe that the ban on krugerrand and other gold
coin imports would place the United States in violation of the General
Agreement on Tariffs and Trade (GATT). Article XX of the GATT
permits the adoption of measures “relating to the importation * * *
of gold or silver™ if they are not applied “in a manner which would
constitute a means of arbitrary or unjustifiable discrimination be-
tween countries where the same conditions prevail.” There is no
GATT case law explaining the meaning of this phrase. The commit-
tee is not convinced that these measures constitute “arbitrary or un-
justifiable discrimination.”

With respect to Subtitle 1: Labor Standards, Rev. Leon Sullivan,
founder of the voluntary fair emplovment principles, has testified
that approximately 150 U.S. companies with about 15 percent of the
work force employed by U.S. firms in South Africa have not signed
his voluntary code of fair labor standards, and that 40 percent of the
Sullivan signatories have received a failing grade in implementing
the code. The 1982 “Sullivan Report” on compliance of U.S. firms in
South Africa, prepared by Arthur Little Co., indicated that nearly
one-half of the signatories did not report or “needed to become more
active.” Reverend Sullivan has endorsed the adoption of a mandatory,
comprehensive fair employment code.

Regarding the provisions of Subtitle 2: Prohibition on loans and
Importation of Gold Coins, the United States has in the past re-
stricted private banking and trade relations with certain countries,
based on the need to promote and protect U.S. security, the domestic
economy, or foreign policy interests. These restrictions have generally
been broader than those set forth in title ITI. For example, legislation
enacted in 1978 required a total embargo on trade with Uganda; the
International Emergency Economic Powers Act permits the United
States to maintain an embargo on all economic transactions with
Cuba, Vietnam, Cambodia, and North Korea; and an embargo was
in place against Iran during the hostage crisis of 1979-81. Under the
U.N. Participation Act, the United States maintained comprehensive
economic sanctions against the white minority government of Rho-
desia for many years. The Export Administration Act authorizes
restrictions on exports, on grounds of national security, short sup}})lly,
and foreign policy concerns. including antiterrorism, human rights,
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and nonproliferation of nuclear weapons. In 1978, the Congress
demonstrated its willingness to restrict South Afriea’s access to U.S.
credit by banning Export-Import Bank loans to the South African
Government until the President certifies that substantial progress has
been made in eliminating apartheid. The restrictions set forth in sub-
title 2 would apply only prospectively, and would not affect retro-
actively any existing loans or gold contracts.

TVith respect to subtitles 1 and 2 generally. the committee wishes to
emphasize that a number of laws provide for the extraterritorial ap-
plication of U.S. law to U.S.-controlled subsidiaries abroad. such as
the Toxic Substances Control Act, the Trading with the Enemy Act,
and the Foreign Corrupt Practices Act. While title I proposes to limit
the extraterritorial application of U.S. foreign policy controls to cases
in which Congress specificallv authorizes such extraterritoriality, the
committee feels that South Africa is such a case. The application of
congressionally mandated prohibitions on trade with Uganda and
economic transactions with Rhodesia included foreign-based U.S. sub-
sidiaries. Under the 1978 Export-Import Bank Amendments Act,
South Africa currently permits not only U.S. subsidiaries but even
South African domestic firms to supplv information to and undergo
onsite monitoring by U.S. Embassy officials regarding implementa-
tion of fair employment principles.

The committee wishes to underline that title IIT of the bill grants
authority to the President to terminate or waive certain provisions of
this title in order to meet changing circumstances. The President may
waive or terminate the fair employment provisions of subtitle 1 if cer-
tain conditions are met. and may waive, for'a period of up to 1 vear,
the provisions of subtitle 2 relating to bank loans and imports of gold
coins if certain conditions are met.

It is the committee’s intent that together. the three measures set
forth in title IIT will demonstrate to hoth the Government and the
black majority of South Africa. as well as to other African nations.
that the United States is unalterably opposed to apartheid. and is
willing to back up its opposition with actions as well as words.

SECTION-BY-SECTION ANALYSIS

Section 1—Short title

This section cites the short title of titles I and II of the bill as the
“Export Administration Amendments Act of 1983.”

TITLE I—AMENDMENTS TO EXPORT ADMINISTRATION ACT OF 1979

Section 101—Reference to the act

Section 101 cites the Export Administration Act of 1979 as “the
act.”

Section 102—Violations

Section 102 of the bill amends section 11 of the act.

Subsection (a) expands the definition of violations of the act to
include conspiracy or attempt to export illegally, possession of goods
or technology with the intent to export illegally or knowing or having

reason to believe they will be exported illegally, and any action with
the intent to evade the act.
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The act provides only that actually exporting contrary to the act
constitutes a violation. An expanded definition of violations facilitates
enforcement of the act by enabling seizures of illegal exports and
arrests of violators to be made before goods or technology are com-
mitted to the exporting carrier and by enabling prosecution of a wider
network of parties to an illegal export transaction. By including as a
violation action with the intent to evade the act, parties who might
transfer their export business to overseas subsidiaries or affiliates, in
order to evade U.S. foreign policy controls, would be subject to
prosecution.

Subsection (b) prohibits exceptions to orders denying export priv-
ileges (the most severe civil penaity) unlesz Congress is consulted.

Such consultation would provide an opportunity for Congress to re-
view the justification for any such exception. The committee expects
such consultation to occur well in advance of approval of any
exception.

Subsection (c) provides that any forfeitures pursuant to the amend-
ment made by subsection {d) of this section shall be covered into the
Treasury as miscellaneous receipts.

Subsection (d) adds a new subsection (f) to section 11 of the act to
provide a new type of penalty, forfeiture to the Government of illegal
cxports and the proceeds therefrom, in order to reduce the incentive to
violate the act for monetary gain.

The act provides fines, imprisonment, and denial of further exports
(both by violators in the United States and to violators located
abroad) as penalties.

Subsection (e) makes a technical amendment to section 11 of the act.

Section 103—Enforcement wuthority

Section 103 of the bill amends section 12 of the act to provide law
enforcement authorities (execute warrants, make arrests, search and
seize illeeal exports, and carry firearms while engaged in these activi-
ties) to the Commerce Department’s enforcement personnel; to limit
enforcement activities by the Customs Service to preseizure targeted
inspections, detentions. preliminary investizations. and seizures; to
require that, upon seizure, the Customs Service must forward a ease to
the Department of Commevee for appropriate action; and to limit the
expenditures bv the Customs Service for enforcement of export con-
{rols to $14 million per year.

Enforcement personnel of the Commerce Department presently must
request that the Customs Sexvice seize outbound cargoes. execute war-
rants, et cetera, because the Commerce Department lacks these basic
law enforcement authorities. Limiting the role of the Cnstoms Service
to preseizure activities at ports affirms the role that the Customs Serv-
ice. with its nersonnel at every nort. is best able to perform. The De-
partment of Commerce, with authority to investigate alleged violations
and to impose civil penalties (fines or denial of export privileges) or
to refer a case to the Department of Justice for criminal prosecution.
remains the lead agency in enforcing the act. The limitation on the
expenditure by the Customs Service for enforcing export controls is
the same amount authorized by the House of Representatives in H.R.
2602 : The Fiscal Year 198t CCustoms Service Authorization. The Com-
merce Department is authorized $15 million per year for enforcement
activities in section 123 of this bill.
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Section 104—Findings; declaration of policy

Section 104(a) of the bill revises an existing finding in section 2 of
the act on the importance of exports to the Nation’s economy to re-
flect that exports must be consistent with economic, security, and
foreign policy objectives, and adds a finding on the importance of
controlling for foreign policy reasons exports of hazardous goods and
substances which could affect the reputation of the United States as
a responsible trading partner.

Section 104(b) adds new nolicy statements to section 3 of the act on
sustaining vigorous scientific enterprise by protecting the ability of
scientists and scholars to communicate their research findings, and on
fosterine public health and <afety and preventing injury to U.S. for-
eign policy and the reputation of the United States as a responsible
trading partner by controlling the export of hazardous goods and
substances.

Exports of hazardous goods and substances—The committee re-
mains concerned that exports of hazardous goods and substances which
could cause injury to public health and the global environment are
damaging to the reputation of the United States as a responsible
exporter and negatively affect U.S. relations with other countries.
This concern prompted investigatory hearings on exports of hazardous
products by the Subcommittee on International Economic Policy and
Trade during the 96th and 97th Congresses.

Hazardous goods or subsiance is a product which has been banned
or severely restricted for use in the United States by a Federal regu-
latory agency’s action to disapprove or remove the product from the
domestic market for most or virtually all major uses or to subject the
product to extremely strict limitations on its distribution, The fact
that in the United States a particular pesticide may only be applied
by a certified applicator or a pharmaceutical may only be sold under
a prescription would not in and of itself constitute severe restriction
on the use of such goods or <ubstance.

The committee intends at this time that export controls only be
applied in those rare instances where the export of a banned or severely
restricted ~oods or substance would cause substantial harm to U.S.
foreign policy and only when alternative statutory controls or notifica-
tion are insufficient to prevent harm. The committee calls upon the
Secretary of State, when necessary to prevent harm to U.S. foreign
policv, to recommend to the Secretary of Commerce that export con-
trols be imposed on hazardous goods and substances. The committee
also urges the Secretary of State to place a priority upon multilateral
negotiations to reach international agreement on restricting exports
of hazardous products.

Scientific communication—During the past 2 years, various U.S.
Government. actions and statements have conveyed great concern
regarding the acauisition of Western technology by the Soviet Union
and its Warsaw Pact allies. As a result of this concern. the committee
has seen more vigorous enforcement and application of existing legal
anthority to curtail this flow. including use of the Export Administra-
tion Act. to limit or otherwise chill normal and essential scientific
communication activities. including unclassified research dissemina-
ti(})n.] publication, and exchanges in the open classroom and among
scholars.
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. The committee is deeply concerned that an overly broad interpreta-
tion of the Export Administration Act may seriously limit, on grounds
of national security, the legitimate scientific communication process
on which scientific productivity in the United States depends. Clearly.
the strength of U.S. technology which underlies national security will
not be maintained or improved if scientific and technological progress
and innovation are inhibited as a result of overreaching security limi-
tations on dissemination of scientific information under the Export
Administration Act. As a National Academy of Sciences panel on
“Scientific Communication and National Security” concluded last Sep-
tember, the country’s long-term security is best protected through the
continued vitality and achievements of its economic, technical, scien-
tific, and intellectual communities. Moreover, “science” and “national
security” are not antagonistic to one another. Scientists and Govern-
ment leaders demonstrate a broad appreciation of the national security
concept, including not only military applications and preparations,
but also economic, cultural, and other considerations.

The committee shares the concerns expressed by the Academy panel.
The provision in section 104(b) of the bill has been added to make
explicit the view of the committee that traditional scientific com-
munication activities of universities and the academic community,
such as basic research, publications, and exchanges in the open class-
room and among scholars, should be free from restriction unless the
scientific information in question is subject to security classification
under the President's Executive Order 12356 or its availability in
the United States is limited by government contract controls or
proprietary or trade secret restrictions. The committee recognizes that
there are legitimate concerns about the flow of sensitive U.S. tech-
nology through scientific communication and exchanoes which may
be damaging to U.S. national security and that there is an important
role for 17.5. Government oversight. However, the committee believes
that existing government authority to declare material classified, to
control work performed under contracts, and to limit the entry to and
movement within the United States of foreign nationals is adequate
to meet virtually all of our reasonable security needs. Any application
of the provisions of the Export Administration Act to traditional
scientific communication that deviates from the views stated here
bears a heavy burden of justification to this committee.

Section 105—Types of licenses

Section 105 of the bill amends section 4 (“(General Provisions”)
of the act to specify in subsection (a). in addition to the qualified
general license in the existing act. three types of licenses authorizing
multiple exports (distribution, project, and service supply) currently
provided for by regulation. and to provide a new tvpe of export
license. a “comprehensive operations license.,” authorizing multiple
shipments of goods and technology from a U.S. company to and among
its subsidiaries. affiliates. vendors, joint venturers, and licensees
abroad. ) o

The committee strongly supports the use of licenses qutborxzmg
multiple exports for trade with Western countries. Continuing and
repetitive exports by U.S. firms to Western destinations do not require
a transaction-by-transaction review. Applications for the same type
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products, to the same destinations and to the same end-users are need-
lessly expensive and time-consuming for both government and indus-
try, place U.S. exporters at a competitive disadvantage by creating
uncertainty with respect to likely shipment dates, and most impor-
tantly, divert attention from applications for exports to countries to
which exports are controlled for national security purposes. The
distribution, project, and service supply licenses have served well to
reduce the burdens on government and business of individual licenses
for each transaction, with no adverse impact on national security, and
the committee insures the continued availability of these licenses by
specific statutory language. The new “comprehensive operations
license” would eliminate the need for U.S. companies with a history
of compliance with export control regulations and strong internal
management controls on technology flows to apply for separate licenses
for day-to-day transactions within their network of subsidiaries,
affiliates, vendors, joint venturers. and licensees overseas. At the dis-
cretion of the Secretary, these affiliates could also include suppliers,
subcontractors, and research or development facilities when the Secre-
tary concludes that the relationships among the entities are of suf-
ficient duration and contractual constraints to enable adequate control
over the goods or technology. The act presently provides only for
general, qualified general, and validated license tvpes. The Secretary
of Commerce (hereafter referred to the “the Secretary”) retains
authority to approve or deny applications for all types of licenses on
a case-by-case basis, and to develop other appropriate bulk licensing
procedures.

Section 106—National security controls

Section 106 of the bill amends section 5 of the act, which authorizes
controls for reasons of national security.

Subsection (a) amends section 5(a) to authorize controls on sales
within the United States to embassies and affiliates of controlled coun-
tries.

The act does not preclude such controls, but the executive branch,
concerned about alleged illegal exrorts via dinlomatic pouches and
shipments, requested explicit authority to impose such controls.

Subsection (b) amends section 5(b) to restrict the use of the na-
tional security control authority to require licenses for exports to
CoCom countries (U.S. allies) of goods and technology also controlled
by those countries.

Licensing of exports to our allies, who participate with the United
States in a system (CoCom) of security controls on exports to the
Soviet bloc. constitutes one-third of the 75.000 export license applica-
tions processed each year. Such applications are routinely approved,
after a waiting period for the exporter of weeks or months. The com-
mittee notes that no export licenses are presently required for exports
to Canada, and that this exemption has facilitated United States-
Canada trade without harm to U.S. national security. The committee
therefore seeks to expand the exemption from licensing requirements
to all CoCom member countries. Since the United States has the op-
portunity at CoCom to veto any proposed export of CoCom-controlled
goods or technology from a CoCom-member country, licensing of ex-
ports to our allies at the time the goods or technology leave the United
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States is a duplicative paper exercise. The provisions authorizes the
Secretary to require notification to the Department of Commerce that
an export to a goCom country has taken place. False statements made
on such notification with respect to final destination and use of the
commodity would constitute the kind of “paper trail” needed by the
Justice Department to prosecute violators. The Secretary may also
list in the regulations, and require licenses for, specific end-users who
are suspected of diverting goods or technology to controlled countries.

Subsection (c) amends section 5(e) to provide that licenses author-
izing multiple exports shall be available for exports to non-Commu-
nist countries (but does not require that applications for such licenses
must be approved), and requires the Secretary to monitor use of
licenses authorizing multiple exports to assure compliance with the
act.

Subsection (d) adds to the indexing provisions of subsection 5(g)
a new criterion for removal of controls under that provision. The
Secretary is instructed to consider the anticipated needs of the mili-
tary of controlled countries.

Subsection (e) amends section 5(k) to clarify that the Secretary
of State shall negotiate with countries other than those participating
in CoCom, as well as with CoCom members, concerning other coun-
tries’ cooperation in export controls.

Subsection (f) adds a new section 5(m) that provides that if a
commodity which is subject to unilateral export controls has been
approved for export to a country group in every case during a 1-year
period, export controls must be removed for exports of that com-
modity to that country group. The Secretary may list in the regula-
tions, and require licenses for, specific end-users who are suspected
of diverting goods or technology to controlled countries. Subsection
(f) also adds a new section 5(n) to provide that goods containing
embedded microprocessors may be controlled because the function of
the good would make a significant contribution to the military ca-
pability of a potential adversary, but not solely because the good con-
tains such a microprocessor, if the microprocessor cannot be used or
altered to perform other functions.

The act presently provides that the Secretary shall annually review
the list of goods subject.to unilateral export controls for the purpose
of removing controls from any goods which are no longer of national
security concern, but this general annual review provision has not been
sufficient to eliminate unnecessary controls. Unilateral licensing re-
quirements impose an unfair burden on U.S. exporters, whose foreign
competitors are able to ship their goods immediately, without waiting
for export licenses.

Section 107—Coordinating Committee

Section 107 of the bill amends section 5(i) of the act to add new
objectives, at the request of the executive branch, for negotiations at
CoCom: improving the International Control List, minimizing ap-
proval of exceptions to that list, strengthening enforcement, increasing
funding, and improving the Secretariat.

Section 108—Foreign availability
Section 108 of the bill further amends section 5 of the act to improve
procedures for recognizing and responding to availability abroad of
goods subject to export controls imposed by the United States.
Subsection (a) provides that whenever controls are being main-
tained notwithstanding foreign availability, the President shall
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attempt during 6 months of negotiations to eliminate that availability.
If the negotiations fail, the requirement of a validated license is to be
removed.

Subsection (b) provides that when evidence of foreign availability
is presented by exporters, the Secretary is required to accept such
information unless the Secretary possesses or receives contradictory
information.

Subsection (c) requires that the Secretary of Commerce establish
an Office of Foreign Availability to gather and analyze all information
necessary for the Secretary to make determinations of foreign avail-
ability, and requires that the office report to Congress on its activities
every 6 months,

Subsection (d) requires that the Secretary issue regulations on for-
eign availability determinations within 6 months of the date of enact-
ment of the bill.

Subsection (e) provides that when foreign availability is certified
by Technical Advisory Committees (TAC’s) (such committees are
provided for in the existing act) to the Secretary and the Congress,
the Secretary has 90 days to investigate and then must report to the
TAC and the Congress: (a) That the validated license requirement
has been removed; (b) negotiations are being conducted to eliminate
the foreign availability; or (¢) the Secretary’s investigation has
shown that foreign availability does not exist. In any case in which
negotiations are pursued but are not successful after 6 months, the
validated license requirement must be removed.

The existing act places no limitations on the time spent in negotia-
tions to eliminate foreign availability. The present law provides that
TAC’s may advise the Secretary on foreign availability. but no cer-
tification from a TAC has ever resulted in removing an export control
from a commodity. The requirement that the TAC and the Secretary
report to the Congress enhances the ability of the Congress to conduct
oversight effectively.

The committee recognizes that maintaining controls on U.S. goods
or technology when similar goods or technology are available from
foreign suppliers neither denies the goods or technoloav to a controlled
country nor furthers U.S. national security. Maintaining controls in
such circumstances does, however, have a neaative impact on U.S.
economic security, by harming U.S. competitiveness. ceding export
markets to foreign competitors. reducing employment in the United
States, denying profits to U.S. firms for future research and develop-
ment, and hindering future technological advances which would
strengthen U.S. national security. The committee expects the amend-
ments made by section 108 to speed recognition of foreign availabilitv,
to provide a reasonable period for negotiations to arrange controls
which would eliminate that availability in the interest of mutual se-
curity, and if negotiations are not successful, to result in prompt re-
moval of controls.

Section 109—Mlitarily critical technologies

Section 109 of the bill amends section 5(d) of the act to require the
Secretary of Commerce and the Secretary of Defense to complete the
integration of Commerce’s commodity control list (CCL)—the list
of goods for which export licenses are required—and items on De-
fense’s militarily critical technologies list (MCTL), and report to the
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Congress on that integration, by April 1, 1985. Section 109 also pro-
vides criteria, including foreign availability, for excluding products
from control, and requires that the General Accounting Office (GAO)
evaluate the integration process and report to the Congress on its
evaluation.

The MCTL was mandated by the Congress in the act in 1979 in
order to focus U.S. controls on the technologies underlying products
rather than on the products themselves, The MCTL has been devel-
oped, but has not been integrated into the CCL.

Section 110—Criteria for foreign policy controls; consultation with
other countries; report to Congress

Section 110 of the bill amends section 6 of the act to revise the
criteria in the existing act which the President must consider before
imposing foreign policy controls, and strengthens the criterion on
foreign availability. Section 110 also adds a new subsection (d) in
section 6 to urge the President to consult with other countries before
imposing foreign policy controls, to strengthen the existing require-
ments for consultation with the Congress before imposing foreign
policy controls, to expand the contents required in the President’s
report to Congress on the imposition of controls, and to require that
such report be received by the Congress before the controls take effect.

The commitee has assessed the imposition of controls for foreign
policy purposes since 1979 by two Presidents. Setting aside disagree-
ments on whether or not the authority to impose controls should have
been used in particular ways and foreign policy circumstances, the
committee finds that the executive branch process for deciding to
employ controls has been deficient. The executive branch has generally
failed to consult with other countries before imposing controls, which
has reduced possibilities for bilateral or multilateral cooperation, and
has increased allied irritation. The Congress has generally not been
consulted prior to the imposition of control, but merely has been noti-
fied after the controls were imposed. The reports to the Congress re-
quired of the President have been received so long after the imposition
of controls that the committee concludes that consideration of the
criteria in the act for imposing controls occurs only after the controls
are imposed, and only in the context of justifying the controls to the
Congress. The committee expects the requirement in the bill for con-
sultations and reports before imposing controls will assure use of the
authority in section 6 in accordance with the intent of Congress.

The committee intends by including a specific criterion on foreign
availability to assure greater consideration of the effectiveness of the
proposed controls. The committee in 1979 recognized that foreign pol-
icy controls might be appropriate notwithstanding foreign avail-
ability of the commodities proposed to be controlled. The committee
again acknowledges that use of the control authority may be appro-
priate in distancing the United States from policies of other coun-
tries with which it disagrees. particularly in the areas of support for
international terrorism and commission of gross violations of inter-
nationally recognized human rights. However. the committee feels
that the combination of failure to consult with other countries prior
to imposing controls, in an effort to persuade other countries to accede
to the controls, if not join in them, and the absence of any serious con-
sideration of the extent to which commodities proposed to be con-
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trolled are widelv available, has been detrimental to the balance be-
tween foreign policv and economic interests which the committee seeks
to achieve in this bill.

Section 111—FEffect of controls on existing contracts and licenses

Section 111(a) of the bill further amends section 6 of the act by add-
ing a new subsection (m) to provide that new foreign policy controls
may not interfere with contracts to export entered into, or export
licenses approved, before the date the controls were imposed. unless
the controls relate directly to actual or imminent acts of aggression,
international terrorism, human rights violations, or nuclear weapons
tests, or unless Congress by law authorizes interruption of existing con-
tracts. Imposition of controls under this provision is intended to in-
clude any expansion of existing controls to additional products or to
additional country or project destinations, and any decision to suspend
processing of export license applications.

A contract to export includes any agreement to sell or lease goods
intended to be exported or to provide services at a location outside the
United States and any agreement which gives one party a firm option
to buy or lease such goods or to buy such services. Such a contract is
entered into when a written proposal which contemplates such contract
is accepted or, if there is no written proposal, when a contract is signed.

Export controls shall not prohibit the delivery or export, at any time
after their imposition, of any goods or services to be provided under
a contract entered into prior to the imposition of such controls. Fur-
ther, export controls shall not prehibit the scller’s delivery or the ex-
port, at any time after imposition of such controls. of any items or
services for such goods, if such items or services are customarily pro-
vided by such seller in connection with the sale of such goods.

An export license required for the delivery or export of any goods
or services shall not be suspended or revoked. nor issuance or renewal
denied, as a result of export controls imposed after the contract for
such goods and services was entered into. An export license issued prior
to the imposition of controls includes a general license available to U.S.
exporters prior to an imposition of controls which necessitates applica-
tion for a validated license if a contract to export had not ben entered
into prior to the imposition of controls.

Section 111(b) of the bill adds a new subsection (k) to section 7 of
the act to provide that any export controls imposed under the short
supply controls authority shall not affect any contract to export en-
tered into before the date on which such controls were or are imposed,
including any contract to harvest western redcedar on State lands. This
provision applies to export controls in effect on the date of enactment
of the bill, and to export controls imposed after such date.

The new subsection (k) strengthens the reputation of the United
States as a reliable supplier by assuring that goods under contract prior
to the imposition of short supply controls will continue to be exported
pursuant to that contract and the appropriate license. This provision is
consistent with the action in granting contract sanctity for goods upon
which foreign policy controls, under the authority contained in sec-
tion 6 of the act, may be imposed.

With respect to agricultural commodities, section 111(b) reaffirms
congressional intent expressed in the Futures Trading Act of 1982,



22

which guarantees the sanctity of agricultural export contracts entered
into prior to the imposition of export restrictions, where delivery is to
take place within 270 days after the date the restrictions are imposed.
This provision provides that export contracts will be respected, and
does not prohibit the President from denying or limiting future sales
of agricultural commodities.

Section 111(b) provides that export controls imposed under the
authority contained in section 7(i) of the act shall not affect any con-
tract, or extension thereof, to harvest unprocessed western redcedar
from State lands entered into before the date on which such controls
were imposed (Oct. 1, 1979). This provision shall not affect the pro-
hibition contained in section 7(i) of the act (which took effect
Sept. 30, 1982) on exports of all unprocessed western redcedar logs
harvested from Federal and State lands for which contracts were
entered into on or after October 1, 1979. New subsection (k) permits
the export of unprocessed western redcedar logs under harvesting con-
tract on State lands before October 1, 1979, less any amount that has
been exported under the phase-out mandated in section 7(i) (1) (A)
through (C) of the act, and less any amount exported under section
101(o) of Public Law 96-536 and any other provisions of law. The
committee does not intend this section to affect controls mandated by
other statutes on exports of unprocesed western redcedar logs har-
vested from Federal lands.

The committee is concerned about both the burden imposed upon
exporters of unprocessed redcedar logs by the Secretary’s validated
licensing requirement for exports of all redcedar harvested from pri-
vate lands, and the need for the Secretary to insure compliance with
section 7(i) of the act. The committee intends that the Secretary shall
continue to monitor all exports from the United States of unprocessed
western redcedar logs harvested from Federal, State, and private
lands, and shall continue to require detailed reporting of and a vali-
dated license under the authority contained in section 7(a) of the act
for all exports of unprocessed redcedar harvested from Federal and
State lands, as defined in section 7(i) (4) of the act. The committee
reaffirms its concern that third-party arrangements, substitution, and
similar practices involving the sale, harvesting, transfer. and use of
redcedar are not used to evade the purposes of section 7(i) of the act.
However, the committee believes that the requirements of section 7(1)
and of new subsection (k) may be met through alternatives to the pre-
sent validated license requirement for each export shipment of
nnprocessed redcedar logs under a pre-October 1, 1979, harvesting
contract on State lands and for exports of unprocessed redcedar logs
harvested from private lands.

It is therefore the committee’s intent that the Secretarv explore
alternatives to a validated license for exports of redcedar loes har-
vested from private lands and under a pre-October 1, 1979, harvesting
contract on State lands. In exploring alternatives the Secretary should
consult with all parties affected by subsection (i) and new subsection
(k) of section 7, including the U.S. Forest Service, the State of Wash-
ington, and firms engaged in the harvesting, processing and/or export
or possible export of unnracessed redcedar logs. Alternatives should
all include. but not be limited to the marking by paint or branding
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systems used b{ the U.S. Forest Service or the State of Washington
to assure that logs harvested from Federal and State lands and re-
quired by this section to be processed domestically are not exported.
and the granting of a single, validated license to an exporter for
multiple shipments of unprocessed redcedar logs under a pre-Octo-
ber 1, 1979, harvesting contract. If the Secretary determines that the
terms of this section can be implemented through means other than a
validated license, the committee expects the Secretary to issue new
regulations for the purpose of implementing the terms of this section.

Section 111(c) provides that the amendment to the foreign policy
controls section applies to new foreign policy controls, and that the
amendment to the short supply controls section applies to new and
existing short supply controls.

Section 112—Exzemption from foreign policy controls

Section 112 of the bill amends section 6(g) of the act to add
donations of goods for humanitarian purposes to the existing exemp-
tion from foreign policy controls for medicine and medical supplies
in subsection (g). Section 112 also amends section 6(g) to provide
that none of these exemptions would apply to controls imposed on
hazardous goods or substances.

The committee intends to protect from foreign policy export con-
trols material which is donated through U.S. private and voluntary
charitable organizations (PVQ’s) in support of their efforts to help
meet basic human needs overseas. Such donations include food and
clothing, and may also include goods such as medicines. medical sup-
plies and equipment, shelter and basic cooking and other subsistence
materials, basic agricultural materials. and educational supplies. A
number of PVQ’s have indicated to the committee that over the years.
and at present. they have experienced difficulty in obtaining from the
Department of Commerce the requisite licenses to ship such items as
donated wheat, school kits (including pencils and notebooks), seed
processing equipment, materials for a beekeeping project, and
medicine and vitamins.

The new provision applies to current export restrictions as well as
to any export controls imposed in the future. It is consistent with
initiatives of this committee in recent years in the Foreign Assistance
Act to encourage humanitarian work by U.S. private citizens and
organizations in international relief, refugee, and development activ-
ities, and to protect their voluntary nature from intrusions by the
U.S. Government.

The committee believes there is a compelling national interest in
protecting the abilities of PVQ’s to respond to human need wherever
it exists. The committee expects this national interest and the new
language in section 6(g) of the act to be implemented in regulations
issued by the Department of Commerce which would eliminate the
need for PVO’s to experience the delays of the export licensing
process.

Section 113—Foreign policy controls authority

Section 113 of the bill amends section 6 of the act.
Subsection (a) amends section 6(a) to set forth the score of the
authority of the President under section 6(a) to impose foreign policy
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controls. Controls imposed after the date of enactment of the bill
could not have extraterritorial application without specific authori-
zation of the Congress by law.

Subsection (b) further amends section 6(a) to provide that for-
eign policy controls apply to any transaction or activity undertaken
with the intent to evade the controls.

Subsection (¢) adds a new subsection (n) to provide procedures
for expedited consideration, by the appropriate committees of Con-
gress, of a joint resolution giving the President authority to impose
foreign policy controls extraterritorially, retroactively (to preexist-
ing contracts), or without regard to any other limitation of authority
contained in section 6.

Subsection (d) provides that the amendments made in this section
do not apply to controls in effect on the date of enactment.

The amendments made by section 118 preclude imposition in the
future of the kind of extraterritorial foreign policy controls imposed
by the President on U.S. subsidiaries and licensees abroad to slow
construction of the Yamal pipeline, unless extraterritorial and/or
retroactive controls are specifically authorized by the Congress by
law. Foreign policy controls presently in effect (for example, on South
Afriea. Libya, and other terrorist countries, and for human rights
purposes) are not limited by these amendments.

Section 114j—Crime control instruments

Section 114 of the bill amends section 6(k) of the act (as re-
designated by the bill) to provide that the Secretary’s decisions on
imposing controls on, and approving or denyine export license ap-
plications for, crime control and detection equipment (to further
U.S. policy on human rights) must be made with the conenrrence of
the Secretary of State. Should the Secretaries disagree, the matter
shall be referred to the President.

Section 115—Reimposition of certain controls

Section 115 of the bill amends section 6 of the act bv adding a new
snbsection (o) to reimpose certain foreien policv controls on Iraq and
South Africa which were lifted by the President in 1982 and 1983 »nd
by amending section 6(j) (as redesignated by the bill), the existing
provision regarding exports to terrorist countries. to provide that a
country may not be removed from the list of terrorist countries unless
the President certifies that such country has not provided support for
terrorist activities during the preceding 12-month period. The effect of
the amendments is to restore Iraq to the State Department’s list of
terrorist countries, to reinstate foreign policy controls on exports of
civil aircraft to regnlarly scheduled airlines in terrorist countries,
and to restore controls on all exports to South African police and mili-
tary entities, and on certain computers destined for the South African
Government. The requirement in the act that the executive branch
notifv the Congress before approving a license for export of more than
7 million dollars’ worth of goods which could enhance the capabilities
of a terrorist country to support terrorist activities would apply to
sales to Iraq, Syria. South Yemen. Libva. and Cuba of civil aircraft
and other commodities controlled for export to terrorist countries.
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Section 116—Petitions for short supply controls

Section 116 of the bill amends section 7(c) of the act, relating to
petitions for monitoring or controls. This section: (1) Adds a require-
ment of “substantial cause of adverse effect” to the factors the Secretary
must consider in determining whether to impose monitoring or con-
trols, or both, on exports of metallic materials capable of being recycled
(ferrous and nonferrous scrap); (2) defines “substantial cause” as a
cause which is important and not less than any other cause; (3) re-
quires the Secretary, through formal comment and rulemaking, to issue
regulations before March 1, 1984, defining certain operative terms
contained in section 7(c) of the act; (4) requires the Secretary to make
and to publish certain findings, including finding of fact, in determin-
ing whether to impose monitoring and/or controls on exports of such
goods; and (5) makes certain technical and conforming changes in sec-
tion 7(c) of the act.

The amendments made by section 116 strengthen and clarify the
criteria used in and the process of the Secretary’s determination of
whether to impose monitoring or controls, or both, on exports of re-
cyclable meta.l?ic materials under the authority contained in section
7(c). The amendments eliminate ambiguities in key operative terms,
and improve upon the process contained 1n current law by requiring the
Secretary to meet the same criteria for self-initiated determinations
as nrivate petitioners must presently meet.

The effect of the amendments is to require the Secretary to determine
that exports are or may be a substantial cause of a significant price
increase or a domestic shortage. and that exports are or may be a
substantial cause of adverse effect on the national economy or anv sector
of the national economy or a domestic industry. The test is in the dis-
juctive; a showing of adverse effect on the national economy. without
showing adverse 1mpact to a particular industry, would satisfy the
sfandard. The committee notes that the amendments have a prospective
element.

The amendments further provide that if a petition under section
7(c) has been considered in accordance with all the procedures pre-
seribed in the subsection. the Secretarv shall not consider any other
petition concerning the same material or group of materials that is
filed within 6 months after a final determination on the prior petition
has been made However. it is the committee's intent that the Secre-
tary retain the anthority to impose monitoring or controls. or both,
at any time, in the absence of a formal or informal request, if the
provisions of subsection (¢)(3) (A) and (B) have heen met first.
The committee expects that if hearings are requested, the hearings
would be complete, on-the-record proceedings, Including the oppor-
tunity for cross-examination of witnesses, in order to enable the
Secretary to make the findings reauired bv section 7(c¢) (3) (B). The
amendments made bv section 116 clarifv that the procedural and sub-
stantive standards of section T (¢) must be satisfied before monitoring
or controls are initiated in response to an informal or formal request
from any entity described in paragraph (1) {A) of that section.

Section 117—Domestically produced crude oil

Section 117 of the bill extends the provisions of section 7(d) of
the act, relating to restrictions on exports of domestically produced
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crude' oil, 2 years bgyond the date of expiration of the act which is
contained in the bill, to September 30, 1987. This provision reaf-
firms the intent of the Congress since 1973 that, unless the President
reports to the Congress that certain consumer benefits and the national
interest would be clearly served by exports of Alaskan North Slope
crude oil, and unless the Congress within 60 days approves the pro-
gosed exports, no such crude oil may be exported from the United
States. The extension of section 7(d) made by section 117 encourages
improvements in the domestic refinery capacity to utilize North Slope
crude oil. The committee notes that in 1982, the United States im-
ported about 4.1 million barrels of crude oil each day, or about, one-
third of domestic demand, and that Alaskan North Slope crude oil
production is presently running at about 1.65 million barrels per
day. The committee recognizes that U.S. national security interests,
the promotion of domestic energy conservation, and the need for a
stable supply of crude oil are served by estending the provisions in
present law on the export of Alaskan North Slope crude oil to Septem-
ber 30, 1987.

Section 118—Refined petroleum products

Section 118 of the bill amends section 7(e) of the act to eliminate
the requirement of a 30-day congressional review period of each
application to export refined petroleum products during periods when
short supply controls on such products are not in effect. The require-
ment of notification to Congress in the existing act has had the effect
of perpetuating short supply controls on refined petroleum products
during periods of abundant domestic supply. During periods when
short supply controls are not necessary, this provision removes a
time-consuming and costly notification process for U).S. firms engaged
in petroleum product exports; strengthens the reliability of supply
by and competitiveness of U.S. petroleum product export firms in the
world market; provides an incentive to small- and medium-sized
petroleum product firms to enter the export market; and is consistent
with the October 2. 1981, decision by the Secretary to lift quantitative
restrictions on the export of refined petroleum products,

The amendment made by section 118 directs the President to notify
the Congress and to resume the 30-day congressional review proce-
dure required in section 7(e) (1) of the act if the President deter-
mines that it is necessary to reimpose short supply controls on the
export of refined petroleum products in order to carry out the policy
contained in section 3(2) (¢) of the act. The Secretary shall also notify
the Congress if and when he determines that such export controls
are no longer necessary.

Section 119—Agricultural exports

Section 119 of the bill amends section 7(g) (3) of the act: (1) To
extend the period from 30 days to 60 days for congressional action on
a report by the President imposing, under section 7 (short supply
controls) or section 6 (foreign policy controls) of the act, a prohxbl-
tion or curtailment on the export of any agricultural commodity; and
(2) to provide that such a prohibition or curtailment on the export of
any agricultural commodity shall cease to be effective at the end of
that 60-day period unless the Congress adopts a joint resolution
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approving such a prohibition or curtailment on the export of any
agricultural commodity.

The amendment provides the Congress an additional 30 days in
which to respond to a Presidential decision to prohibit or to curtail
the export of any agricultural commodity for reasons of short supply
or foreign policy. This extension permits the Congress to give more
thorough consideration to an agricultural export embargo. By requir-
ing the Congress to act affirmatively in order for the President’s deci-
sion to remain in force, section 119 permits a Presidential decision to
impose a grain embargo to be reinforced through positive congres-
sional action. The committee recognizes the importance of agricultural
exports to the U.S. economy and the need to enhance the reputation
of the United States as a dependable supplier of agricultural commodi-
ties. The ~ymmittee notes that in 1982 the United States exported
agricultural com™adities valued at nearly $10 billion ; in the same year,
the U.S. agricultural trade surplus reached nearly $24 billion. One in
three acres of T7.S. farmland produces for export, with two-thirds of
domestic wheat and more than one-half of domestic cotton. soybeans,
and rice sold into the export market.

Section 120—Licensing procedures

Section 120 of the bill amends section 10 of the act to improve the
procedures for processing export license applications.

Subsection (a) amends section 10(c) to shorten the time from 90
days to 60 days for Commerce Department processing of applications
which do not require interagency review.

Subsection (b) amends section 10(f) to clarify that the Secretarv’s
notice to an export license applicant of questions or concerns raised by
other agencies is to be made in writing, to provide 30 days to the
applicant to respond in writing to those questions or concerns. and, if
the applicant so requests within 15 days of receipt of the Secretary’s
notice, to afford the applicant an opportunity during the 30-day period
to meet with officials who have raised such questions or concerns,

Subsection (c¢) further amends section 10(f) to provide an exporter
30 days to reply to a notification of proposed denial before an applics-
tion is formally denied.

Subsection (d) adds a new subsection (k) to provide that an applica-
tion may not be returned to an exporter without action if the require-
ments for such application are changed after the application is
submitted, but the Secretary may require additional information from
the applicant.

Subsection (e) adds a new subsection (1) to require that the Secre-
tary of Commerce must respond within 10 days to an exporter’s written
reanest. for advice on proper classification of a good or technology,
and within 30 days to an exporter’s written request for other advice
on the applicability of the act to a proposed export transaction.

Section 121—Annual report

Section 121 of the bill amends section 14 of the act to require that
the annual report by the Secretary on the administration of the act
describe actions taken pursnant to section 5(m) of the act, as amended
by section 106 (£) of the bill, to remove unilateral export controls from
commodities which have been consistently approved for export.
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Section 122—Technical amendments

Section 122 of the bill makes two technical amendments to the act,
and one technical amendment to the Arms Export Control Act.

Section 123—Authorization of appropriations

Section 123 of the bill amends section 18 of the act to establish a re-
quirement for annual authorization of appropriations to carry out the
act, and authorizes appropriations of $24,600,000 for each of the fiscal
years 1984 and 1985 to carry out the act, of which $15 million shall be
available only for enforcement, $2.100,000 shall be available only for
foreign availability assessments, and $7,500,000 shall be available for
other activities (principally export licensing).

These authorizations excced the executive branch’s request for ex-
port administration for fiscal year 1984 by a total of $12.990.000—$10.-
027.000 over the executive branch request of $4,973,000 for enforce-
ment. and $863,000 over the executive branch request of $6,637,000 for
licensing (the executive branch did not make a request for foreign
availability). However, the limitation contained in the amendment
made by section 103 on the amount that may be expended by the Cus-
toms Service for enforcement reflects a decrease in the executive branch
request of some $21 million, so the total authorization for export con-
trol functions is $8.010,000 under the executive branch request.

Section 124—T ermination of authority

Section 124 of the bill amends section 20 of the act to extend the act
for 2 years, untii September 30, 1985.
Section 125—Hours of Office of Export Administration.

Section 125 of the bill requires expanded hours for the Office of Ex-

port Administration, in order to accommodate exporters throughout
the continental United States.

TITLL II-—EXPORT PROMOTION PROGRAMS

Section 201—Requirement of prior authorization

Section 201 of the bill creates a requirement for annual authoriza-
tion of appropriations for the Department of Commerce’s export
promotion programs.

The committee notes that the Commerce Department’s export promo-
tion programs are presently funded under the standing authorization
for the Department. The committee wishes to expand the opportunity
to oversee and review these programs through specific annual
authorization.

Section 209—Authorization of appropriations

Section 202 of the bill authorizes $100,458,000 (the executive branch
request for fiscal year 1984) for the fiscal years 1984 and 1985 to carry
out the Department of Commerce’s export promotion programs.

Section 203—DBarter arrangements

Section 203 of the bill requires the President to submit a contingency
plan to the Congress within 6 months after the date of enactment
of the bill on bartering surplus agricultural commodities for petroleum
and other materials vital to the national interest which are produced
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abroad. It also authorizes the President to conduct such barters in sit-
nations where sales would not otherwise oceur and to purchase petro-
leum and other materials vital to the national interest from persons in
the United States who have acquired such materials by bartering agri-
cultural commodities through normal commercial channels. The Presi-
dent is directed to take steps to safeguard existing export markets for
U.S. agricultural commodities from being displaced by barters and
purchases authorized under this section.

TITLE III—U.S. POLICY TOWARD SOUTH AFRICA

Title III of the bill, the United States Policy Toward South Africa
Act of 1983, consists of three parts: Labor standards (subtitle 1)
prohibition on loans and the importation of gold coins (subtitle 2);
and general provisions (subtitle 3). Subtitle 1 establishes a set of
legally enforceable fair employment standards for U.S. firms operat-
ing in South Africa with more than 20 employees; prescribes penalties
for noncompliance; and authorizes the Secretary of State to imple-
ment the provisions of the subtitle. Subtitle 2 prohibits U.S. bank
loans to the South African Government, except for loans made for
educational, housing, and health facilities which are available on a
totally nondiscriminatory basis in areas open to all population
groups; prohibits the importation into the United States of kruger-
rands or any other gold coin minted or offered for sale by the South
African Government; prescribes penalties for noncompliance; and
authorizes the Secretary of State to implement these provisions. Sub-
title 3 sets forth general provisions relating to title III.

Subtitle 1—Labor Standards

Section 301—Short title

The section cites title IIT as the “United States Policy Toward
South Africa Act of 1983.”

Section 311—Endorsement and implementation of fair employment
principles

Section 311 of the bill requires any U.S. person, as defined in section
332(1) of this title, with a branch or office, or controlling a corpora-
tion, partnership, or other enterprise in South Africa in which more
than 20 persons are employed, to implement the fair employment
principles set forth in section 312(a) of this title. These principles
are substantially similar to the fair employment principles pro-
ferred by Rev. Leon Sullivan (Sullivan Code) which companies op-
erating in South Africa are urged to implement.

Section 312—Statement of principles

Subsection (2) of section 312 sets forth the following seven fair
employment principles: (1) Desegregating the races in employment
facilities; (2) equal employment for all employees; (3) equal pay for
all employees doing equal or comparable work; (4) a minimum wage
and salary structure based on a cost-of-living index which takes into
account the needs of employeces and their families; (5) increasing the
representation of blacks and other nonwhites in managerial, super-
visory, administrative, clerical, and technical jobs; (6) taking rea-
sonable steps to improve the quality of employees’ lives outside the
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workplace, regarding housing, schooling, transportation, recreation,
and health; and (7) recognizing labor unions and implement fair
labor practices.

Subsection (b) of section 312 provides that the Secretary of State
may issue guidelines, criteria, and advisory opinions relating to re-
quirements for compliance with the provisions of section 312(a).

The committee notes that the principles set forth in section 312(a)
are substantially similar to the Sullivan Code principles. However,
principle 4 of section 312(a) does not require that minimum pay be
“well above” the “appropriate minimum economic living level,” there-
by providing the executive branch with flexibility to determine mini-
mum pay reflective of the cost of living for families. Furthermore,,
principle 5 requires that companies establish “timetables” for increas-
Ing nonwhite representation in white collar jobs in order to encourage
effective, long-range planning for racial advances. Principle 6 adds
the qualifier “reasonable” to the required steps to improve the quality
of employees’ living outside the workplace to insure that special com-
pany circumstances, including financial constraints, be considered in
assessing performance. Finally, principle 7 details the steps that em-
ployers must take to guarantee trade unionists freedom of association
and protection against victimization.

The committee emphasizes that with the exception of principle 6,
the principles do not require a different or higher standard of behavior
for U.S. employers in South Africa than required for U.S. employers
in the United States. The first four principles, racial desegregation in
employment facilities, equal employment, equal pay for equal or com-
parable work, and increased representation of nonwhites in white
collar positions, are mandated by title VII of the Civil Rights Act
of 1964, Executive Order 11264 for Federal contractors, and associated
Federal Regulations. The requirement for minimum pay related to
the cost of living is consistent with existing Federal minimum wage
statutes. The requirements for recognizing labor unions and imple-
menting fair labor practices are based upon those found in U.S. law
and labor practices, particularly upon the National Labor Relations
Act.

U.S. fair employment laws generally go even further than the fair
labor code to be applied under subtitle 1 to U.S. firms in South Africa.
For example, Federal contractors subject to Executive Order 11264
must establish numerical goals for minority employment based on
statistical information concerning underutilization of available minor-
ities in both their work force and immediate (or even large geo-
graphical) labor recruitment areas. )

The principles contained in section 312(a) are also desianed to take
into account the different labor situation in South Africa and the
principle of comity with the laws of another country. For example,
the provisions allowing employees to solicit fellow employees to join
labor organizations during nonworking hours and allowing reason-
able access for labor organization representatives to communicate with
employees on employer premises at reasonable times are particularly
important in a country like South Africa where access to black town-
ships may be denied to union organizers. thus making recruitment at
the workers’ homes particularly difficult. In addition, none of the prin-
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ciples would require that a covered U.S. employer break South
African law.,

Section 313—Advisory councils

Section 313 of the bill directs the Secretary of State to appoint two
advisory councils to advise the Secretary with respect to the provisions
of subtitle 1: A 10-member South African Advisory Council and an
11-member American Advisory Council. The South African Advisory
Council will enable local expertise and concern for equal rights to be
taken into account in the specific elaboration of fair employment
criteria, and permit persons in South Africa to supplement informa-
tion provided by companies to the Department of State. The U.S.-
based American Advisory Council will enlist the aid of persons in the
United States with expertise and concern for fair employment prac-
tices in formulating policy recommendations and reviewing progress
in implementing the principles contained in section 312(a). The com-
mittee notes that similar advisory boards now exist in the voluntary
Sullivan Principles program; however, membership is limited to
businessmen.

Section 314—Enforcement and sanctions

Section 314 of the bill provides authority for enforcement of and
penalties for noncompliance with the provisions of subtitle 1 of the
bill. Subsection (a) requires U.S. persons subject to the provisions of
subtitle 1 to submit detailed and documented annual reports to the
Secretary of State on compliance with the fair employment principles
and to provide such other information as the Secretary may determine
necessary.

Subsection (b) directs the Secretary to monitor compliance, in-
cluding: (1) Onsite monitoring in South Africa with respect to each
U.S. firm or U.S.-controlled subsidiary to subtitle 1, at least once every
2 years; (2) making reasonable efforts within a reasonable period of
time to secure compliance by means of conciliation, mediation, and
persuasion; and (3) referring to the Attorney General for criminal
proceedings any case where there is reason to believe that any person
has supplied false information to the Secretary relating to the provi-
sions of subtitle 1.

Subsection (¢) of section 314 directs the Secretary to make deter-
minations on compliance by U.S. persons within 90 days after giving
notice and an opportunity for a hearing to such persons.

Subsection (d) sets forth the penalties for U.S. persons determined
not to be in compliance with the provisions of subtitle 1, or whose com-

liance cannot be established on account of a failure to provide
information, or the provision of false information to the Secretary.
In establishing penalties for failure to provide information, the com-
mittee’s purpose is to prevent the South African Government from
effectively negating the provisions of title IITI of this bill by refusing
to allow U.S.-controlled firms to provide information to the U.S.
Government.

Subsection (e) directs the Secretary to issue an order carrying out
any penalty imposed under subsection (d) (1) and (2). Subsection
(f) directs the Secretary to review and redetermine the compliance of
U.S. persons at least once every 2 years. and, upon request, to review
persons who are determined not to be in compliance or whose compli-



32

ance could not be established, within 60 days after the person files the
first compliance report following a negative determination.

Subsection (g) provides for judicial review of the Secretary’s de-
terminations on compliance. Subsection (h) directs the Secretary to
submit to Congress an annual report on compliance by U.S. persons
with the fair employment principles set forth in section 312(a) of
this title.

Section 315—Regulations

Section 815 of the bill directs the Secretary of State to issue regula-
tions for the purpose of implementing the provisions of subtitle 1.
The Secretary shall issue regulations, after consulting with the two
Advisory Councils, not later than 180 days after the enactment of
the bill, and after a 30-day comment period. The regulations shall set
forth dates, not later than 1 year after enactment, by which persons
must comply with the provisions of subtitle 1.

Section 316—Waiver or termination of provisions

Subsection (a) of section 316 allows the President to waive the
provisions of subtitle 1 with respect to a U.S. person if he determines
that compliance would harm U.S. national securitv. This provision
requires that a waiver be published in the Federal Register and that
justification for the waiver be submitted to Congress. A waiver shall
take effect 30 legislative days after being submitted to Congress unless
both Houses of Congress adopt a concurrent resolution disapproving
the waiver.

Subsection (b) of section 316 provides that the provisions of sub-
title 1 and the implementing regulatjons shall cease to be effective
1f the President makes a written determination that the Government
of South Africa has terminated its practice of systematic racial dis-
crimination and allows all racial and ethnic groups to participate
fully in the social, political, and economic life of South Africa.

Tt is the committee’s intent that the authority contained in section
316(a) be used only in the event of a specific, serious, and material
threat to U.S. national security, such as the need to import from a
U.S. subsidiary not in compliance with section 312(a) a certain
strategic mineral which is unavailable from other sources. The com-
mittee notes that the provision for congressional disapproval of the
waiver is intended to insure against any possible abuse of the waiver
clause.

Subtitle 2—Prohibition on loans and Importation of Gold Coins

Section 321—Loans to South Africa

Subsection (a) of section 321 prohibits U.S. banks from making
loans to the South African Government or entities owned or controlled
by the South African Government, as determined under regulations
to be issued by the Secretary of State under section 323. This section
provides an exemption for loans to educational, housing, and health
facilities available to all population groups on a nondiscriminatory
basis and which are geographically accessible to all without legal or
administrative restriction. The provisions of section 321(a) shall
apply to both direct and indirect loans made through foreign sub-
sidiaries. It is the commitee’s intent that this provision not affect U.S.
bank loans to private entities in South Africa.
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Subsection (b) of section 321 provides that subsection (a) shall
not apply to loans or extensions of credit for which agreement is
entered into prior to the date of enactment of the bill.

Section 322—Gold coins

Section 322 of the bill prohibits the importation into the United
States of South African krugerrands or other South African gold
coins which are minted in South Africa or offered for sale by the
South African Government. The commitee intends that this provision
not prevent U.S. residents from buying and holding krugerrands
abroad or from holding or trading South African gold coins that have
been imported prior to the enactment of the bill.

Section 323—Enforcement and penalties

Subsection (a) of section 323 directs the Secretary. in consultation
with the Secretaries of Commerce and Treasury, to enforce subtitle 2,
including issuing regulations, establishing monitoring mechanisms,
and referring information on violations to the Attorney General. Sub-
sections (b) and (c) establish penalties for violations.

Section 394—Waiver by President

Section 324 of the bill allows the President to waive for periods of
not more than 1 year the prohibitions contained in sections 321 and
322 of subtitle 2 if he determines that the Government of South Africa
“has made substantial progress toward full participation of all the
people of South Africa in the social. political, and economic life in
that country and toward an end to discrimination based on race or
ethnic origin.” The President shall submit such determination and the
basis therefor to Congress. The waiver shall take effect 30 legislative
days after the submission to Congress unless both Houses of Congress,

within the 30-day period, adopt a concurrent resolution disapproving
the determination.

Subtitle 3—General Provisions

Section 331—Cooperation of other departments and agencies
Section 331 of the bill directs other Government departments and
agencies to cooperate with the Secretary in carrying out the provi-
sions of title III of this bill. and authorizes the Secretary to secure
necessary information directly from any such department or agency.
The committee notes that the Secretary may, for example, decide to
reduce the burden of enforcement upon the Department of State by
requesting assistance from fair employment experts in the Depart-
ment of Labor.
Section 332—Definitions

Section 332 of the bill sets forth definitions of “U.S. persons,”
“Secretary,” “South Africa,” and “control.” The committee notes that
the definition of “control” is identical to that contained in the regula-
tions issued by the Secretarv of Commerce pursuant to section 8
(“Foreign Boycotts”) of the Export Administration Act of 1979.
Section 333—Applicability to cvasions of title

Section 333 of the bill makes the provisions of subtitles 1 and 2 of
title IIT applicable to persons who act to evade the provisions of these
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subtitles. For example, it is the committee’s intent that this provision
deter a corporation from shifting its exports to South Africa to a
European subsidiary as a means of evading a penalty for noncom-
pliance with subtitle 1: or deter a bank from routing its loan business
with South Africa through a foreign intermediary bank as a means
of evading the provisions of subtitinz

Section 334—Construction of title and severability

Subsection (a) of section 334 provides that nothing in the bill is
to be construed as recognition by the United States of the “homelands”
in South Africa referred to in section 332(3) of title ITI. Subsection
(b) provides a severability clause.

ReqQuirep REeporTS SECTION

COST ESTIMATE

The committee estimates that. assuming the full appropriation of
the amounts authorized in this bill, the total budget authority required
to carry out the provisions of H.R. 3231 will be $125,058,000 for fiscal
years 1984 and 1985. The fiscal year allocation of the total cost is set
forth in the Congressional Budget Office estimate below. The com-
mittee agrees with the projected cost estimate of the Congressional
Budget Office.

INFLATIONARY IMPACT STATEMENT

Enactment of H.R. 3231 will have no identifiable inflationary im-
pact. In fact, the authorization is $8 million below the executive
branch’s request for export controls functions, and the authority for
controls on products in short supply will serve to dampen inflation
caused by scarce supplies of a particular product.

STATEMENTS REQUIRED BY CLATUSE 2(1)(3) OF HOUSE RULE XI

(a) Owersight findings and recommendations

H.R. 3231 is the result of extensive hearings and oversight activity
of the Subcommittee on International Economic Policy and Trade. In
1083 alone the subcommittee held eight hearings, two closed briefings,
and four markup sessions. Oversight activity included a staff mission
to investigate the activities of Operation Exodus, a program of the
Customs Service to enforce export controls, at several ports. The
committee also considered two studies by the General Accounting
Office: “Export Control Regulation Could Be Reduced Without
Affecting National Security” ( GAO/ID-82-14, Mav 26, 1982) and
“Details of Certain Controversial Export Licensing Decisions Involv-
ing Soviet Bloc Countries” (GAO/ID-83—46, May 5, 1983).

(b) Budget authority
The enactment of H.R. 3231 will create no new budget authority.

(¢) Committee on Government O perations summary
No oversight findings and recommendations which relate to the Ex-
port Administration Act of 1979 or to this legislation have been re-
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ceived from the Committee on Government Operations under clause
4(c) of rule X of the rules of the House.

(@) Congressional Budget Office cost estimate

Ju~e 16, 1983.

1. Bill Number: H.R. 3231.

2. Bill title: A bill to amend the authorities contained in the Export
Administration Act of 1979, and for other purposes.

3. Bill status: As ordered reported by the House Committee on For-
eign Affairs, June 9, 1983.

4. Bill purpose:

Title I of H.R. 3231 amends the Export Administration Act of 1979.
It authorizes the appropriation of $24.6 million in each of the fiscal
years 1984 and 1985, as well as such amounts as may be necessary for
adjustments in pay, retirement, and other benefits as provided by law,
for the Department of Commerce (DOC) to carry out the provisions
of this title. Title I would also make a number of changes in enforce-
ment, licensing, and procedures affecting the export of a variety of
goods and commodities.

Title IT authorizes the appropriation of $100.5 million for each of
the years 1984 and 1985 for export promotion programs of the DOC.

Title II1, the U.S. Policy Toward South Africa Act of 1983, would
require implementation and enforcement of fair employment stand-
ards, prohibit certain commercial transactions, and make a number of
other changes affecting U.S. firms operating in South A frica with more
than 20 employees.

The President has requested $113.2 million in fiscal year 1984 for
export enforcement and promotion within the DOC, in addition to
funds requested for similar purposes for the U.S. Customs Service.
Fiscal year 1983 funds presently available for these DOC programs
total $99.5 million.

5. Estimated cost to the Federal Government : The estimated budget
imbliact of the funding authorized by this bill is shown in the following
table.

[By fiscal year, In mullions of dollars]

1984 1985 1986 1987 1988

Authorization level:

Specified=—function 370 . ciicccirees <o ceveneee oo cmmeee e 12501 125.1 ... J—
Estimated——function 920 . il et et e 1. 4 1.2 — -
Total oo coee ceene e .- e V-1- A 126. 3 -~ . —s

Estimated outfays:
Function 370........
Function 920 ..

Total - e -

In addition, the bill would require some additional effort on the
part of several Government agencies, including the Departments of
Agriculture and State, and the General Accounting Office. Although
no funds are specifically authorized in H.R. 3231 for these require-
ments, which include issuing reports, additional analyses, coordination,
monitoring, and rulemaking, it is expected that these provisions could
cost the Federal Government $1 million to $3 million in each of the
fiscal years 1984 and 1985.
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Basis of estimate: For purposes of this estimate, it was assumed
that the amounts authorized in the bill would be appropriated prior
to the beginning of each fiscal year. In addition, authorizations for pay
and other benefit increases in title I were estimated based on CBO’s
baseline projections. Qutlays reflect historical spending patterns.

Section 117 of this bill would extend the exceptions and restrictions
on the export of oil transported through the Trans-Alaska Pipeline
until September 30, 1987. Since the Mineral Leasing Act of 1920 also
limits exports of the same type of oil, this provision is not expected to
result in any change in policy.

6. Estimated cost to State and local governments: None.

7. Estimate comparison: None.

8. Previous CBO estimate: None.

9. Estimate prepared by : Mary Maginniss.

10. Estimate approved by:

RoserT A. SUNSHINE
(For James L. Blum,
Assistant Director for Budget Analysis).

CHANGES 1N Ex1sTING Law Mape Y THE BILL, as REPORTED

In compliance with clause 2 of rule XIIT of the Rules of the House
of Representatives, changes 1n existing law made by the bill. as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets. new matter is printed in italic, existing law
in which no change is proposed it shown in roman) :

ExrorT ADpMINISTRATION AcT oF 1979

AN ACT To provide authority to regulate exports, to improve the efficiency of
export regniation, and to munimize interference with the ability to engage in
commerce
Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled,

SHORT TITLE

Section 1. This Act may be cited as the “Export Administration
Act of 1979”7,

FINDINGS

Skc. 2. The Congress makes the following findings:

(1) The ability of United States citizens to engage in interna-
tional commerce 1s a fundamental concern of United States policy.

(2) Exports contribute sienificantly to the economic well-being
of the United States and the stability of the world economy by
increasing employment and production in the United States, and
by strengthening the trade balance and the value of the United
States dollar, thereby reducing inflation. The restriction of ex-
ports from the United States can have serious adverse effects on
the balance of payments and on domestic employment, particu-
larlv when restrictions applied bv the United States are more
extensive than those imposed by other countries.
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(3) It is important for the national interest of the United States
that both the private sector and the Federal Government place
a high priority on expotts, [which would strengthen the Nation’s
economy] consistent with the economic, security, and foreign
policy objectives of the United States.

(4) The availability of certain materials at home and abroad
varies so that the quantity and composition of United States ex-
ports and their distribution among importing countries may affect
the welfare of the domestic economy and may have an important
bearing upon fulfillment of the foreign policy of the United States.

(5) Exports of goods or technology without regard to whether
they make a significant contribution to the military potential
of individual countries or combinations of countries may ad-
versely affect the national security of the United States.

(6) Uncertainty of export control policy can curtail the ei-
forts of American business to the detriment of the overall at-
tempt to improve the trade balance of the United States.

(7) Unreasonable restrictions on access to world supplies can
cause worldwide political and economic instability, interfere
with free international trade, and retard the growth and devel-
opment of nations.

(8) It is important that the administration of export controls
imposed for national security purposes given special emphasis to
the need to control exports of technology (and goods which con-
tribute sienificantlv to the transfer of such technology) which
could make a significant contribution to the military potential
of any country or combination of countries which would be det-
rimental to the national security of the United States.

(9) Minimization of restrictions on exports of agricultural com-
modities and products is of critical importance to the mainte-
nance of a sound agricultural sector. to achievement of a positive
balance of payments. to reducing the level of Federal expenditures
for agricultural support programs. and to United States coopera-
tion in efforts to eliminate malnutrition and world hunger.

(10) 1t is important that the administration of export controls
imposed for foreign policy purposes gire special emphasis to the
need. to control exports of goods and substances hazardous to the
public health and the environment thot are banned or severely
restricted for use in the United States, which exports could affect
the international reputation of the United States as a responsible
trading partner.

DECLARATION OF POLICY

SEc. (:’..)Tlle*angress makes the following declarations:
1

* * * * * * *

(11) It is the policy of the UTnited States to minimize restric-
tions on the export of agricultural commodities and products.
(12) It is the policy of the United States to sustain vigorous
scientific enterprise. To do so requires protecting the ability of
scientists and other scholars freely to communicate their research
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findings by means of publication, teaching, conferences, and other
forms of scholarly exchange.

(13) 1t is the policy of the United States to control the export
of goods and substances banned or severely restricted for use in
the United States in order to foster public health and safety and
to prevent injury to the foreign policy of the United States as
well as the credibility of the United States as a responsidble trading
partner.

GENERAL PROVISIONS

. Skec. 4. (a) Tyres oF Licexses.—Under such conditions as may be
imposed by the Secretary which are consistent with the provisions
of this Act, the Secretary may require any of the following types of
export licenses:

(1) A validated license, authorizing a specific export, issued
pursuant to an application by the exporter.

. [(2) A qualified general license. authorizing multiple exports,
issued pursuant to an application by the exporter.]

(2) Licenses authorizing multiple exports, issued pursuant to
an application by the emporter, in lieu of a validated license for
each such export, including but not limited to the following :

* (A) A qualified general license, authorizing exports of
goods for approved end uses.

(B) A distribution license, authorizing exports of goods to
approved distributors or users of the goods.

(C) A project license, authorizing exports of goods or tech-
noloqy for a specified activity.

) A service supply license, authorizing exports of spare
or replacement parts for goods previously exported.

(EY A comprehensire operations license. authorizing ex-
ports of goods or technoloqy between and among a domestic
concern and foreiqn subsidiaries, afiliates. nendors, joint ven-
turers and licensees of that concern which are approved by
the Secretary.

* * * * * * *
NATIONAL SECURITY CONTROLS

Skec. 5. (a) Aurrorrry.—(1) In order to carrv out the nolicy set
forth in section 3(2) (A) of this Act. the President mav. in accord-
ance with the provisions of this section. prohibit or curtail the export
of any goods or technology subject to the jurisdiction of the United
States from diverting critical technologies to military use, the difficulty
United States. The authority contnined in this subsection inchides the
authority to prohibit or curtasl the transfer of qoods or technology
within the United States to embassies and affiliates of countries fo
whirk exports of such goods or technoloqy are controlled under this
section. The authority contained in this subsection shall be exercised
by the Secretary, in consultation with the Secretarv of Defence, and
such other departments and agencies as the Secretarv considers apnro-
priate, and shall he implemented by means of export licenses described
in section 4(a) of this Act.
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(2) (A) Whenever the Secretary makes any revision with respect
to any goods or technology. or with respect to the countries or des-
tinations. affected by export controls imposed under this section, the
Secretary shall publish in the Federal Register a notice of such
revision and shall specify in such notice that the revision relates to
controls imposed under the authority contained in this section.

(B) Whenever the Secretary denies any export license under this
section, the Secretary shall specify in the notice to the applicant of
the denial of such license that the license was denied under the
authority contained in this section. The Secretary shall also include
in such notice what, if any. modifications in or restrictions on the
goods or technology for which the license was sought would allow
such export to be compatible with controls imposed under this sec-
tion, or the Secretary shall indicate in such notice which officers
and employees of the Department of Commerce who are familiar
with the application will be made reasonably available to the appli-
cant for consultation with regard to such modifications or restric-
tions, if appropriate.

(3) In issuing regulations to carry out this section. particular atten-
tion shall be given to the difficulty of devising effective safeguards to
prevent a country that poses a threat to the security of the United
States from diverting critical technologies to military use, the difficulty
of divising effective safeguards to protect critical goods, and the need
to take effective measures to prevent the reexport of critical tech-
nologies from other countries that pose a threat to the security of the
TUnited States. Such regulations shall not be based upon the assumption
that such effective safeguards can be devised.

(b) Poricy Towarp INpivipuir CounTtriEs.—In administering
export controls for national security purposes under this section.
United States policy toward individual countries shall not be deter-
mined exclusively on the basis of a country’s Communist or non-
Communist status but shall take into account such factors as the
country’s present and potential relationship to the Tinited States.
its present and potential relationship to countries friendlv or hos-
tile to the TTnited States, its ability and willingness to control re-
transfers of United States exports in accordance with United States
policv. and such other factors as the President considers appropri-
ate. The President shall review not less frequentlv than every 3 years
in the case of controls maintained cooperativelv with other nations,
and annuallv in the case of all other controls, United States policy
toward individual countries to determine whether such policy is appro-
priate in light of the factors specified in the preceding sentence. Vo
authority or permission to export may be required under this section
before goods or technoloqy are exported in the case of exports to a
country which maintainz export controls on such qoods or technology
cooperatively with the United States, except that the Secretary may
require an. exrport license for the export of such goods or technology
to such end users as the Secretary may specify by requlation. The Sec-
retary man alco by regqulation require any person exporting any such
goodr or technoloqy otherrise subject to export controls under this
section to notify the Department of Commerce of those exports.

(¢) Covtrorn, Tist.—(1) The Secretarv shall establish and main-
tain, as part of the commodity control list, a list of all goods and
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technology subject to export controls under this section. Such goods
and technology shall be clearly identified as being subject to con-
trols under this section.

(2) The Secretary of Defense and other appropriate departments
and agencies shall identify goods and technology for inclusion on
the list referred to in paragraph (1). Those items which the Secre-
tary and the Secretary of Defense concur shall be subject to export
controls under this section shall comprise such list. If the Secretary
and the Secretary of Defense are unable to concur on such items,
the matter shall be referred to the President for resolution.

(8) The Secretary shall issue regulations providing for review of
the list established pursuant to this subsection not less frequently
than every 3 years in the case of controls maintained cooperatively
with other countries, and annually in the case of all other controls,
in order to carry out the policy set forth in section 3(2) (A) and the
provisions of this section, and for the prompt issuance of such revi-
sions of the list as may be necessary. Such regulations shall pro-
vide interested Government agencies and other affected or poten-
tially affected parties with an opportunity, during such review, to
submit written data, views, or arguments, with or without oral
presentation. Such regulation shall further provide that, as part of
such review, an assessment be made of the availability from sources
outside the United States, or any of its territories or possessions, of
goods and technology comparable to those controlled under this sec-
tion. The Secretary and any agency rendering advice with respect to
export controls shall keep adequate records of all decisions made with
respect to revision of the list of controlled goods and technology, in-
cluding the factual and analytical basis for the decision, and, in the
case of the Secretary, any dissenting recommendations received from
any agency.

(d) Miurrariny Crrrican Tecayorocres.—(1) The Secretary, in
consultation with the Secretary of Defense, shall review and revise
the list established pursuant to subsection (c¢), as prescribed in para-
graph (3) of such subsection, for the purpose of insuring that export
controls imposed under this section cover and (to the maximum ex-
tent consistent with the purposes of this Act) are limited to militarilv
critical goods and technologies and the mechanisms through which
such goods and technologies may be effectively transferred.

(2) The Secretary of Defense shall bear primarv responsibility for
developing a list of militarily critical technologies. In developing such
list, primary emphasis shall be given to—

(A) arrays of design and manufacturing know-how,
gB) keystone manufacturing, inspection, and test equipment,
an
(C) goods accompanied by sophisticated operation, applica-
tion, or maintenance know-how,
which are not possessed by countries to which exports are controlled
under this section and which, if exported, would permit a significant
advance in a military system of any such country.

(8) The list referred to in paragraph (2) shall be sufficiently spe-
cific to guide the determinations of any official exercising export
licensing responsibilities under this Act.
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[(4) Theinitial version of the list referred to in paragraph (2) shall
be completed and published in an appropriate form in the Federal
Register not later than Qctober 1. 1980.

[(5) The list of militarily critical technologies developed primarily
by the Secretary of Defense pursuant to paragraph (2) shall become
a part of the commodity control list, subject to the provisions of sub-
section (c) of this section,

[(6) The Secretary of Defense shall report annually to the Con-
gress on actions taken to carry out this subsection.]

(4)(4) The Secretary and the Secretary of Defense shall com-
plete the integration of the list of militarily critical technologies into
the commodity control list not later than April 1, 1985. The integra-
tion of the list of militarily critical technologies into the commodity
control list shall be completed with all deliberate speed, and the Sec-
retary and the Secretary of Defense shall report to the appropriate
committees of the Congress, before April 1, 1985, any circumstances
which would preclude the completion of the integrated list by that
date. Such integrated list shall include only a good or technology with
respect to which the Secretary finds that countries to which exports
are controlled wnder this section do mot possess that good or tech-
nology, or a stmilar good or technology, and the good or technology
or similar good or technology is not available in fact to such a country
Jrom sources cutside the United States in sufficient quantity and of suf-
ficient quality so that the requirement of a validated license for the ex-
port of such good or technology is or would be ineffective in achieving
the purpose set forth in subsection (a) of this section, except in the case
of a determination of the President with respect to goods or technology
under subsection (f) (1) of this section. The Secretary and the Secre-
tary of Defense shall jointly submit a report to the Congress, not later
than dpril 1, 1985, on actions taken to carry out this subparagraph. In
any case in which it is determined that a good or technology should be
included on the commodity control list completed pursuant to this sub-
paragraph notwithstanding foreign awvailability, the report to Con-
gress shall specify why inclusion of that good or technology would
significantly benefit United States military or national security.

(B) The General Accounting Office shall evaluate the efforts of
the Secretary and the Secretary of Defense to integrate the list of
militarily critical technologies into the commodity control list, and
the feasibility of such integiation. In conducting such evaluation, the
General Accounting Office shall determine whether foreign avail-
ability was used as a criterion in developing the commodity control
list pursuant to subparagraph (A) and whether the completed list
reflected the intent of the Congress in enacting this subsection. In con-
ducting such evaluation, the General Accounting Office shall have
access to all information relating to the list of militarily critical tech-
nologies, and representatives of the General Accounting Office desig-
nated by the Comptroller General may attend any meetings held in
the executive branch with respect to such list. T he appropriate officers
or employees shall notify the General Accounting Office of when and
where any such meeting will be held. Not later than April 1, 1985,
the General dccounting Office shall submit a detailed report to the
Congress on the results of the evaluation conducted pursuant to this
subparagraph.
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(@) The Secretary and the Secretary of Defense, in completing the
commodity control list pursuant to subparagraph (A), and the Gen-
eral Accounting Office, in conducting the evaluation pursuant to sub-
paragraph (B), shall consider mechanisms to reduce significantly the
list of militarily critical technologies, including evaluating for pos-
stble removal from the list those goods or technology which are in
one or more of the following categories:

(i) Goods and technology the transfer of which would not lead
to a significant near-term improvement in the defense capability
of a country to which exports are controlled under this section.

(i2) A technology that is evolving slowly.

(@) Technology that is not process-oriented.

(tv) Components used in militarily sensitive devices that in
themselves are not sensitive.

(D) The reports submitted pursuant to subparagraphs (A) and (B)
shall each include the results of the evaluation of the qoods and tech-
nology set forth in subparagraph (C) and an evaluation of the feasi-
bility of effectively imposing export controls on technologies as op-
posed to goods which are the products of these technologies.

(e) Exporr Licenses.—(1) The Congress finds that the effectiveness
and efficiency of the process of making export licensing determinations
under this section is severely hampered by the large volume of vali-
dated export license applications required to be submitted under this
Act. Accordingly, it is the intent of Congress in this subsection to en-
courage the use of a qualified general license in lieu of a validated
license.

(2) To the maximum extent practicable, consistent with the na-
tional security of the United States, the Secretary shall require a vali-
dalted.%icense under this section for the export of goods or technology
only if—

(A) the export of such goods or technology is restricted pur-
suant to a multilateral agreement, formal or informal, to
which the United States is a party and, under the terms of such
multilateral agreement. such export requires the specific approval
of the parties to such multilateral agreement:

(B) with respect to such goods or technology, other nations do
not possess capabilities comparable to these possessed by the
United States; or

(C) the United States is seeking the agreement of other sup-
pliers to apply comparable controls to such goods or technology
and, in the judgment of the Secretary, United States export con-
trols on such goods or technology. by means of such license, are
necessary pending the conclusion of such agreement.

(8) To the maximum extent practicable, consistent with the na-
tional security of the United States, the Secretary shall require a
qualified general license. in lieu of a validated license. under this sec-
tion of the export of goods or technology if the export of such goods
or technology is restricted pursuant to a multilateral agreement, formal
or informal. to which the TTnited Statesis a partv. but such export does
not require the specific approval of the parties of such multilateral
agreement.
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(4) No later than July 1, 1980, the Secretary shall establish proce-
dures for the approval of goods and technology that may be exported
pursuant to a qualified general license.

(8) The export of technology and related goods subject to export
controls under this section, including items on the list of militaril
eritical technologies developed pursuant to subsection (d) of this sec-
tion, shall be eligible for @ comprehensive operations license which
would authorize, over a period of years and to countries other than
those described in section 620(f) of the Foreign Assistance Act of
1961, mulzg)le exports and reexports between and among a domestic
concern and foreign subsidiaries, affiliates, vendors, joint ventures, and
licensees of that concern which are approved by the Secretary.

(6) The export to countries other than those described in section
620(f) of the Foreign Assistance Act of 1961 of goods and technology
subject to export controls under this section shall be eligible for a
distribution license or other licenses authorizing multiple exports. The
Secretary shall periodically monitor exports made pursuant to such
licenses in order to insure compliance with the provisions of this Act.

(f) Fomrerexy AvarnaBinity.—(1) The Secretary, in consultation
with appropriate Government agencies and with appropriate tech-
nical advisory committees established pursuant to subsection (h) of
this section, shall review, on a continuing basis, the availability, to
countries to which exports are controlled under this section, from
sources outside the United States, including countries which par-
ticipate with the United States in multilateral export controls, of
any goods or technology the export of which requires a validated
license under this section. In any case in which the Secretary de-
termines, in accordance with procedures and criteria which the
Secretary shall by regulation, establish, that any such goods or
technology are available in fact to such destinations from such
sources in sufficient quantity and of sufficient quality so that the
requirement of a validated license for the export of such goods or
technology is or would be ineffective in achieving the purpose set
forth in subsection (a) of this section, the Secretary may not, after
the determination is made. require a validated license for the
export of such goods or technologv during the period of such for-
eien availability. unless the President determines that the absence
of export controls under this section would prove detrimental to
the national security of the United States. In any case in which the
President determines that export controls under this section must
be maintained notwithstanding foreign availabilitv, the Secretary
shall publish that determination together with a concise statement
of its basis, and the estimated economic impact of the decision.

(2) The Secretary shall approve any application for a validated
license which is required under this section for the export of any
goods or technologv to a particular country and which meets all
other requirements for such an application. if the Secretary deter-
mines that such goods or technology will, if the license is denied. be
available in fact to such country from sources outside the United
States. including countries which participate with the United States
in multilateral export controls. in sufficient quantity and of sufficient
quality so that denial of the license would be ineffective in achiev-
ing the purpose set forth in subsection (a) of this section, subject
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to the exception set forth in paragraph (1) of this subsection. In
any case in which the Secretary makes a determination of foreign
availability under this paragraph with respect to any goods or tech-
nology, the Secretary shall determine whether a determination of
foreign availability under paragraph (1) with respect to such goods
or technology is warranted.

[(38) With respect to export controls imposed under this section,
any determination of foreign availability which is the basis of a de-
cision to grant a license for. or to remove a control on, the export
of a good or technology, shall be made in writing and shall be sup-
ported by reliable evidence, including scientific or physical exami-
nation, expert opinion based upon adequate factual information, or
intelligent information. In assessing foreign availability with re-
spect to license applications, uncorroborated representatives by ap-
plicants shall not be deemed sufficient evidence of foreign avail-
ability.J (3) With respect to export controls imposed under this sec-
tion, in making any determination of foreign availability, the Secre-
tary shall accept the representations of applicants unless such repre-
sentations are contradicted by reliable evidence, including scientific
or physical examination, expert opinion based upon adequate factual
information, and intelligence information.

(4) [In any case in which, in accordance with this subsection, ex-
port controls are imposed under this section notwithstanding for-
eign availability, the President shall take steps to initiate negotia-
tions with the governments of the appropriate foreign countries for
the purpose of eliminating such availability.] /n any case in which
export controls are maintained under this section notwithstanding
foreign availability, on account of a determination by the President
that the absence of the controls would prove detrimental to the na-
tional security of the United States, the President shall take the nec-
essary steps to conduct negotiations with the governments of the ap-
propriate foreign countries for the purpose %elimz’natz’ng such avail-
ability. If, within 6 months after the President’s determination, the
foreign availability has not been eliminated, the Secretary may not,
after the end of that 6-month period, require a validated license for
the export of the goods or technology involved. Whenever the Presi-
dent has reason to believe goods or technology subject to export con-
trol for national security purposes by the United States may be-
come available from other countries to countries to which ex-
ports are controlled under this section and that such availability
can be prevented or eliminated by means of negotiations with such
other countries, the President shall promptly initiate negotiations
with the governments of such other countries to prevent such for-
eign availability.

L (5) In order to further carry out the policies set forth in this Act,
the Secretary shall establish, within the Office of Export Adminis-
tration of the Department of Commerce, a capability to monitor
and gather information with respect to the foreign availability of
any goods or technology subject to export controls under this Act.J

(5) The Secretary shall establish in the Department of Commerce
an Office of Foreign Awvailability which shall be under the direction
of the Assistant Secretary of Commerce for Trade Administration.
The Office shall be responsible for gathering and analyzing all the
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necessary information in order for the Secretary to make determina-
tions of foreign availability under this Act. The Secretary shall make
available to the Committee on Foreign Affairs of the House of
Representatives and the Committee on Banking, Housing, and Urban
Affairs of the Senate at the end of each 6-month period during a
fiscal year information on the operations of the Office during that
6-month period. Such information shall include a description of every
determination made under this Act during that 6-month period that
foreign availability did not exist, together with an explanation of
that determination,

(6) Each department or agency of the United States with reponsi-
bilities with respect to export controls, including intelligence agen-
cies, shall. consistent with the protection of intelligence sources and
methods, furnish information to the Office of [Export Administra-
tion] Foreign Awnilability concerning foreign availability of goods
and technology subject to export controls under this Act, and such
Office, upon request or where appropriate. shall furnish to such depart-
ments and agencies the information it gathers and receives concerning
foreign availability.

(7) The Secretary shall issue regulations with respect to deter-
minations of foreign availability under this Act not later than 6
months after the date of the enactment of the Export Administration
Amendments Act of 1983.

(g) IxpExing.—In order to ensure that requirements for validated
licenses and qualified general licenses are periodically removed as
goods or technology subject to such requirements become obsolete
with respect to the national security of the United States, regula-
tions issued by the Secretarv may, where appropriate, provide for
annual increases in the performance levels of goods or technology
subject to any such licensing requirement. The regqulations issued Zz/
the Secretary shall establish as one criterion for the removal of goods
or technology from such license requirements the anticipated needs of
the malitary of countries to which exports are controlled for national
security purposes. Any such goods or technology which no longer
meet the performance levels established by the [latest such increase]
requlations shall be removed from the list established pursuant to sub-
section (c) of this section unless, under such exceptions and under such
procedures as the Secretary shall prescribe, any other department or
agency of the United States objects to such removal and the Secretary
determines, on the basis of such objection. that the goods or technology
shall not be removed from the list. The Secretary shall also consider,
where appropriate, removing site visitation requirements for goods and
technology which are removed from the list unless objections described
in this subsection are raised.

(h) TecmnicaL Apvisory CoMMITTEES.—(1) * * *

* -” * * * b *

(6) TWhenever a technical advisory commitee certifies to the Seec-
retary that goods or technology with respect to which such commit-
tee was appointed have become available in fact, to countries to which
exports are controlled under this section, from sources outside the
United States, including countries which participate with the United
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States in multilateral export controls, in sufficient quantity and of
sufficient quality so that requiring a validated license for the export
of such goods or technology would be ineffective in achieving the pur-
pose set forth in subsection (a) of this section, fand provides adequate
documentation for such certification, in accordance with the procedures
established pursuant to subsection (f) (1) of this section, the Secretar,
shall investigate such availability, and if such availability is veriﬁedy,
the Secretary shall remove the requirement of a validated license for
the export of the goods or technology, unless the President determines
that the absence of export controls under this section would prove de-
trimental to the national security of the United States. In any case in
which the President determines that export controls under this section
must be maintained nothwithstanding foreign availability, the Sec-
retary shall publish that determination together with a concise state-
ment of its basis and the estimated economic impact of the decision.]
the technical advisory committee shall submit that certification to the
Congress at the same time the certification is made to the Secretary,
together with the documentation for the certification, in accordance
with the procedures established pursuant to subsection (f) (1) of this
section. The Secretary shall investigate the foreign availability so
certified and, not later than 90 days after the certification is made,
shall submit a report to the technical advisory committee and the Con-
gress stating that (A) the Secretary has removed the requirement of
a validated license for the export of the goods or technology, on ac-
count of the foreign availability, (B) the Secretary has recommended
to the President that negotiations be conducted to eliminate the for-
eign availability, or (C) the Secretary has determined on the basis
of the investigation that the foreign availability does not exist. To the
extent necessary, the report may be submitted on a classified basis. In
any case in which the Secretary has recommnended to the President that
negotiations be conducted to eliminate the foreign availability, the
President shall take the necessary steps to conduct such negotiations
with the governments of the appropriate foreign countries. If, within
6 months after the Secretary submits such report to the Congress, the
foreign availability has not been eliminated, the Secretary may not,
after the end of that 6-month period, require a validated license for the
export of the goods or technology involved.

(1) MortiLaterar Exporr ConTRoLs.—The President shall enter
into negotiations with the governments participating in the group
known as the Coordinating Committee (hereinafter in this subsec-
tion referred to as the “Committee”) with a view toward accomplish-
ing the following objectives:

(1) Agreement to publish the list of items controlled for export
by agreement of the Committee, together with all notes, under-
standings, and other aspects of such agreement of the Committee,
and all changes thereto.

(2) Agreement to hold periodic meetings with high-level rep-
resentatives of such governments, for the purpose of discussing
export control policy issues and issuing policy guidance to the
Committee. ]

(8) Agreement to reduce the scope of the export controls im-
posed by agreement of the Committee to a level acceptable to
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and enforceable by all governments participating in the
Committee,

(4) Agreement on more effective procedures for enforcing the
export controls agreed to pursuant to paragraph (3).

(8) Agreement to improve the International Control List and
minimize the approval of exceptions to that list, strengthen en-
forcement and cooperation in enforcement efforts, provide suf-
ficient funding for the Committee, and improve the structure and
function of the Secretariat of the Committee by upgrading profes-
sional staff, translation services, data base maintenance, com-
munications, and facilities.

(6) Agreement to strengthen the Committee so that it functions
effectively in controlling export trade in a manner that better pro-
tects the national security of each participant to the benefit of all
participants.

(3) ComyERrcCIAsL AGREEMENTS WiTH CERTAIN COUNTRIES.—(1) Any
United States firm, enterprise, or other nongovernmental entity which,
for commercial purposes, enters into any agreement with any agency
or the government of a country to which exports are restricted for
national security purposes, which agreement cites an intergovern-
mental agreement (to which the United States and such country are
parties) calling for the encouragement of technical cooperation and
1s intended to result in the export from the United States to the other
party of unpublished technical data of United States origin, shall
report the agreement with such agency to the Secretary.

(2) The provisions of paragraph (1) shall not apply to colleges.
universities. or other educational institutions.

(k) Necorrattons Writa Orner CouNTries.—The Secretary of
State, in consultation with the Secretary of Defense. the Secretary
of Commerce. and the heads of other appropriate departments and
agencies, shall be responsible for conducting necotiations with other
countries, ncluding those countries mot participating in the qroup
known as the Coordinating Committee, regarding their cooperation in
restricting the export goods and technology in order to carry out the
policy set forth in [section 3(9)7q paragraphs (9) and (10) of sec-
tion 3 of this Act. as authorized by subsection (a) of this section,
inglnding negotiations with respect to which goods and technology
should be subject to multilaterally agreed export restrictions and what
conditions should applv for excentions from those restrictions.

(1) Diversiovy 1o Miritary Usg or CoxTrRorLED Goons or TECH-
NO1.oGY.—(1) WWhenever there is reliable evidence that goods or
technology, which were exported subject to national security controls
under this section to a country to which exports are controlled for
national security purposes. have been diverted to significant military
use in violation of the conditions of an export license, the Secretary for
as long as that diversion to significant military use continues—

(A) shall denv all further exports to the partv responsible for
that diversion of anv goods or technologv subject to national
secnrity controls under this section which contribute to that par-
tienlar militarv use, regardless of whether such goods or tech-
nology are available to that country from sources outside the
United States: and

(B) mayv take such additional steps under this Act with re-
spect to the party referred to in subparagraph (A) as are feasible
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to deter the further military use of the previously exported goods
or technology.

(2) As used in this subsection, the terms “diversion to significant
military use” and “significant military use” means the use of United
States goods or technology to design or produce any item on the United
States Munitions List,

(m) Rexovar or Cerraiy Covrrors—(1) In any case in which,
during any 1-year period in which export license applications have
been filed for the export of a good subject to an export control under
this section, all such license applications have been approved to a coun-
try group, the Secretary shall, at the end of that 1-year period, remove
the export control on exports of that good to that country group, ex-
cept that the Secretary may require an export license for the export of
that good to such end users im that country group as the Secretary
may specify by regulation.

(2) This subsection shall not apply to export controls which the
United States maintains cooperatively with any other country.

(n) Goops Coxtarvive Microrrocessors—Export controls may not
be imposed under this section on a good solely on the basis that the
good contains an embedded microprocessor, if such microprocessor can-
not be used or altered to perform functions other than those it per-
forms in the good in which it is embedded. An export control may be
imposed under this section on a good containing such a microprocessor
only on the basis that the functions of the good itself are such that the
good, if exported,would make a significant contribution to the military
potential of any other country or combination of countries which would
prove detrimental to the national security of the United States.

FOREIGN POLICY CONTROLS

Skc. 6. (a) AvrHorrry.—(1) [In order to carry out the policy set
forth in paragraph (2)(B), (7). or (8) of section 3 of this Act, the
President may prohibit or curtail the exportation of any goods. tech-
nology, or other information subject to the jurisdiction of the United
States or exported by any person subject to the jurisdiction of the
TUnited States. to the extent necessary to further significantly the for-
eign policy of the United States or to fulfill its declared }nternatlonal
obligations.J In order to carry out the policy set forth in paragraph
(2)(B). (7), (8). or (13) of section 3 of this Aet. .tbe President may
prohibit or curtail the ewxportation from the [nited. States of any
goods. tecknology, or other information produced in the United States,
to the extent necessary to further significantly the foreign policy of
the United States or to fulfill its declared international obligations.
[The authority granted by this subsection chall be exercised by the
Secretary. in consultation with the Secretary of State and such other
departments and agencies as the Secretary considers appropriate. and
shall be implemented by means of export licenses issued by the Sec-
retary. ) .

(2) Amy export control imposed under this section shall apply to
ony transaction or activity undertaken with the intent to evade that
export control. even if that export control would not otherwise apply
to that transaction or activity. ) )

£/2)] (3) Export control maintained for foreign policy pnrposes
shall expire on December 31, 1979, or one y=ar after imposition, which-
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ever is later, unless extended by the President in accordance with
subsections (b) and (e). Any such extension and any subsequent
cxtension shall not be for a period of more than one year.

T (3)]1 (4) Whenever the Secretary denies any export license under
this subsection, the Secretary shall specify in the notice to the appli-
cant of the denial of such license that the license was denied under the
authority contained in this subsection, and the reasons for such denial,
with reference to the criteria set forth in subsection (b) or this section.
The Secretary shall also include in such notice what, if any, modifica-
tions in or restrictions on the goods or technology for which the license
was sought would allow such export to be compatible with controls
implemented under this section, or the Secretary shall indicate in such
notice which officers and employees of the Department of Commerce
who are familiar with the application will be made reasonably avail-
able to the applicant for consultation with regard to such modifications
or restrictions, if appropriate.

L(4)] (5) In accordance with the provisions of section 10 of this
Act, the Secretary of State shall have the right to review any export
license application under this section which the Secretary of State
requests to review.

L (b) Crrterta.—When imposing, expanding, or extending export
controls under this section, the President shall consider—

(1) the probability that such controls will achieve the intended
foreign policy purpose, in light of other factors, including the
availability from other countries of the goods or technology pro-
posed for such controls; ’

(2) the compatibility of the proposed controls with the foreign
policy objectives of the United States. including the effort to
counter international terrorism, and with overall United States
policy toward the country which is the proposed target of the
controls;

(3) the reaction of other countries to the imposition or expan-
sion of such export controls by the United States;

(4) tho likely effects of the proposed controls on the export per-
formance of the United States, on the competitive position of the
United States in the international economy, on the international
reputation of the United States as a supplier of goods and tech-
nology, and on individual United States companies and their
employces and communities, including the effects of the controls
on existing contracts;

(3) the ability of the United States to enforce the proposed
controls effectively; and

(6) the foreign policy consequences of not imposing controls.]

(b) Critrria—~When imposing, expanding, or extending export
controls on qoods or technology under this section, the President shall
congider whether—

(1) the intended foreign policy purposes of the proposed con-
trols can be achieved through megotiations or other alternative
means;

(2) the proposed controls are compatible with the foreign policy
objectives of the United States and with overall United States
policy toward the country to which exports are to be subject to
the proposed controls;
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(8) the proposed controls will have an adverse effect on the
economic or political relations of the United States with other
friendly countries;

(4) the proposed controls will have a substantial adverse effect
on the export performance of the United States, on the competitive
position of the United States in the international economy, on the
wnternational reputation of the United States as a reliable supplier
:]:dgoods and technology, or on the economic well-being ofp ndi-

idual United States mjustmies, companies, and their employees

and. commumities ;

(8) the United States has the ability to enforce the proposed
controls ejffectively;

(6) the proposed controls are likely to achieve the intended for-
eign policy purpose; and

(7) (4) the good or technology, or a similar good or technology,
is available in sufficient quantity from sources outside the United
States to the country to which exports are to be subject to the
proposed controls, or (B) negotiations have been successfully con-
cluded with the appropriate foreign governments to ensure the
cooperation of such governments in controlling the export of such
good or technology to the country to which exports are to be sub-
ject to the proposed controls, except that the preceding provisions
of this paragraph shall not apply if the President determines that
the proposed controls are mecessary to further efforts by the
United States to counter international terrorism or to promote
observance of internationally recognized human rights.

(¢) Cowsvrratron Wrrna InpusTtrY.—The Secretary, before impos-
ing export controls under this section, shall consult with such af-
fected United States industries as the Secretary considers appropriate.
with respect to the criteria set forth in paragraphs (1) and (4) of
subsection (b) and such other matters as the Secretary considers
appropriate.

(@) Coxsvrrarion Wirn Ornrr Covvrrirs—RBefore export controls
are imposed under this section, the President should consult with the
countries with which the United States maintains export controls co-
operatively, and with such other countries as the President considers
approriate, with respect to the criteria set forth in subsection (b) and
such other matters as the President considers appropriate. .

[(d)] (e) ArtErxaTivE Meaxs.—Before resorting to the imposition
of export controls under this section. the President shall determine
that reasonable efforts have been made to achieve the purposes of
the controls through negotiations or other alternative means.

[(e)] NotrricatroN to (Coxaress.—The President in every pos-
sible instance shall consult with the Congress before imposing any
export control under this section. Except as provided in section 7 (g)
(3) of this Act. whenever the President imposes. expands, or extends
export controls under this section, the President shall immediately
notify the Congress of such action and shall submit with such noti-
fication a report specifying— _ )

(1) the conclusions of the President with respect to each of
the criteria: set forth in snbsection (b) :and

(2) the nature and results of any alternative means attempt-
ed under subsection (d), or the reasons for imposing, extending,
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or expanding the control without attempting any such alternative

means.
Such report shall also indicate how such controls will further sig-
nificantly the foreign policy of the United States or will further its
declared international obligations. To the extent necessary to fur-
ther the effectiveness of such export control, portions of such report
may be submitted on a classified basis, and shall be subject to the pro-
visions of section 12(c) of this Act.]
. (f) Coxsvrrarion Wira tur Concrrss —{1) The President may
tmpose, expand, or extend export controls under this section only
after consultation with the Committee on Foreign Affairs of the House
of Representatives and the Committee on Banking, Housing, and
Urban A fairs of the Senate.

(2) Following consultation with the Congress in accordance with
paragraph (1) and before imposing, expanding, or extending export
controls under this section, the President shall submit to the Congress
a report—

(4) indicating how the proposed export controls will further,
significantly, the foreign policy of the United States or will fur-
ther its declared international obligations;

(B) specifying the conclusions of the President with respect
to each of the criteria set forth in subsection (b), and any possible
adverse foreign policy consequences;

(C) describing the nature, the subjects, and the results of the
consultation with industry pursuant to subsection (c¢) and with
other countries pursuant to subsection (d);

(D) specifying the nature and results of any alternative means
attempted under subsection (e), or the reasons for imposing, ex-
panding, or extending the controls without attempting any such
alternative means; and

(E) describing the availability from other countries of goods
or technology comparable to the qood;m? technology subject to
the proposed export controls, and describing the nature end re-
sults of the efforts made pursuant to subsection (k) to secure the
cooperation of foreign governments in controlling the foreign
availability of such comparable goods or technology.

T he concerns expressed by Members of Congress during the consulta-
tions 12quired by this subsection shall be specifically addressed in each
report submitted pursuant to this paragraph.

(3) To the extent necessary to further the effectiveness of the ex-
port controls, portions of a report required by paragraph (2) may
be submitted to the Congress on a classified basis, and shall be subject
to the provisions of section I2(c) of this Act.

(4) In the case of export controls under this section which prohibit
or curtail the export of any agricultural commodity, a report sub-
mitted pursuant to paragraph (2) shall be deemed to be the report
required by section 7(g) (3) of this Act.

[()Y (¢) ExcLusion ror MEDICINE AND MEDICAL SUPPLIES AND
ror CERTAIN Foop Exporrs.—This section does not authorize export
controls on medicine or medical supplies. This section also does not
authorize zwport controls on donations of goods, such as food and
clothing, intended to be used to relieve human suffering. Before export
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controls on food are imposed, expanded, or extended under this sec-
tion, the Secretary shall notify the Secretary of State in the case of
export controls applicable with respect to any developed country and
shall notify the Director of the United States International Develop-
ment Cooperation Agency in the case of exports controls applicable
with respect to any developing country. The Secretary of State with
respect to deweloped countries, and the Director with respect to devel-
oping countries, shall determine whether the proposed export con-
trols on food would cause measurable malnutrition and shall inform
the Secretary of that determination. If the Secretary is informed
that the proposed export controls on food would cause measurable
malnutrition, then those controls may not be imposed, expanded, or
extended, as the case may be, unless the President determinss that
those controls are necessary to protect the national security interests
of the United States, or unless the President determines that arrange-
ments are insuificient to ensure that the food will reach those most in
need. Each such determination by the Secretary of State or the Direc-
tor of the United States International Development Cooperation
Agency, and any such determination by the President, shall be re-
ported to the Congress together with a statement of the reasons for
that determination. It is the intent of Congress that the President not
imﬁose export controls under this section on any goods or technology
if he determines that the principal effect of the export of such goods
or technology would be to help meet basic human needs. This subsec-
tion shall not Le construed to prohibit the President from imposing
restrictions on the export of medicine or medical supplies or of food
under the International Emergency Economic Powers Act. This sub-
section shall not apply to any export control on medicine or medical
supplies which is in effect on the offective date of this Act or to any
export control on food which is in effect on the date of the enactment
of the Export Administration Amendments Act of 1981. The Presi-
dent may impose export controls under this section on medicine medi-
cal supplies, food, and donations of goods without regard to the other
provisions of this subsection in order to carry out the policy sst forth
in paragraph (13) of section 3 of this Act.

[2] (%) ForereN AvarLasiLity.—In applying export controls under
this section, the President shall take all feasible steps to initiate and
conclude negotiations with appropriate foreign governments for the
purpose of securing the cooperation of such foreign governments in
controlling the export to countries and consignees to which the United
States export controls apply of any goods or technology comparable
to goods or technology controlled under this section.

Eh] (¢2) InTERNATIONAL OBLIGATION.—The provisions of subsections
(b), (¢), (d),L(f).and (g)] (¢). (g).and (A) shall not apply in any
case in which the President exercises the authority contained in this
section to impose export controls, or to approve or deny export license
applications, in order to fulfill obligations of the United States pur-
suant to treaties to which the United States is a party or pursuant to
other international agreements.

£(1)] (4) CouxTriEs SUPPORTING INTERNATIONAL TERRORISM.—The
Secretary and the Secretary of State shall notify the Committee on
Foreign Affairs of the House of Representatives and the Committee
on Banking, Housing, and Urban Affairs and the Committee on For-
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eign Relations of the Senate at least 30 days before any license is ap-
proved for the export of goods or technology valued at more than
$7,000,000 to any country concerning which the Secretary of State has
made the following determinations:
_ (1) Such country has repeatedly provided support for acts of
international terrorism.

(2) Such exports would malke a significant contribution to the
military potential of such country, including its military logis-
tics capability, or would enhance the ability of such country to
support acts of international terrorism.

Any such determination which has been made with respect to a coun-
try may not be rescinded unless the President first submits to the
Congress a report justifying the rescission and certifying that the
country concerned has not provided support for international terror-
ism, including support for groups engaged in such terrorism, for the
preceding 12-month period.

L(i)] (%) Crixe ConTrOL INSTRUMENTS.—(1) Crime control and
detection instruments and equipment shall be approved for export by
the Secretary only pursuant to a validated export license. Notwith-
standing any other provision of this Act, any determination of the
Secretary—

(A) of what goods or technology shall be included on the list es-
tablished pursuant to subsection (1) of this section as a result of
the export restrictions imposed by this subsection shall be made
with the concurrence of the Secretary of State, or

(B) to approve or deny an export license application to export
crime control or detection instruments or equipment shall be made
in concurrence with the recommendations of the Secretary of
State submitted to the Secretary with respect to the application
pursuant to section 10(e) of this Act,

except that if the Secretary does not agree with the Secretary of State
with respect to any such determination, the matter shall be referred
to the President for resolution.

(2) The provisions of this subsection shall not apply with respect to
exports to countries which are members of the North Atlantic Treaty
Organization or to Japan, Australia, or New Zealand, or to such other
countries as the President shall designate consistent with the purposes
of this subsection and section 502B of the Foreign Assistance Act of
1961.

L(k)J () CoxTtror. List—The Secretary shall establish and main-
tain, as part of the commodity control list. a list of any goods or tech-
nology subject to export controls under this section, and the countries
to which such controls apply. Such goods or technology shall be clearly
identified as subject to controls under this section. Such list shall con-
sist of goods and technology identified by the Secretary of State, with
the concurrence of the Secretary. If the Secretary and the Secretary
of State are unable to agree on the list, the matter shall be referred
to the President. Such list shall be reviewed not less frequently than
every three years in the case of controls maintained cooperatively with
other countries, and annually in the case of all other controls, for the
purpose of making such revisions as are necessary in order to carry out
this section. During the course of such review, an assessment shall be
made periodically of the availability from sources outside the United
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States, or any of its territories or possession, of goods and technology
comparable to those controlled for export from the United States
under this section.

(m) Errecr or ConTROLS oN EX15718¢ CONTRACTS AND LICENSES~—
Any export controls imposed under this section shall not affect any
contract to export entered into before the date on which such controls
are tmposed or any export license issued under this Act before such
date. The preceding sentence shall not apply in a case in which the
ewport controls imposed relate directly, immediately, and significantly
to actual or imminent acts of aggression or of international terrorism,
to actual or imminent gross violations of wntenationally recognized
human rights, or to actual or imminent nuclear weapons tests, in which
case the President shall promptly notify the Congress of the circum-
stances to which the export controls relate and of the contracts or li-
censes affected by the controls. Any export controls described in the

ecedinz sentence shall affect existing contracts and licenses only so

ong as the acts of aggression or terrorism, violations of human rights,

or nuclear weapons tests continue or remain imminent. For purposes
of this subsection, the term “coniract to export” includes, but 13 not
lLimited to, an export sales agreement and an agreement to invest in an
enterprise which involves the export of goods or technology.

(n) Expaxpep Avrmoriry To [urose CoxrroLs.—(1) In any case
in which the President determines that it is necessary to impose con-
trols under this section—

(4) with respect to goods, technology. other information, or
persons other than that authorized by subsection (a) (1) of this
section; or

(B) without any Uimitation contained in subsection (c), (d),
(e), (g), (2),0r (m) of this section,

the President may impose those controls only if the President submits
that determination to the Congress. together with a report pursuant
to subsection (f) of this section with respect to the proposed controls,
and only if a law is enacted authorizing the imposition of those con-
trols. I'f a joint resolution authorizing the imposition of those controls
18 introduced in either House of Congress within 30 days of continuous
session after the Congress receives the determination and report of the
President, that joint resolution shall immediately be referred to the
Committee on Banking. Housing, and Urban Affairs of the Senate
and the Committee on Foreign Affairs of the House of Representa-
tives. If either such committee has not reported the joint resolution
at the end of 30 days of continuous session after its referral, such
commiittee shall be deemed to be discharged from further consideration
of the resolution.

(2) For purposes of this subsection, the term “joint resolution”
means a joint resolution the matter after the resolving clause of which
is as follows: “That the Congress. having received on
a determination of the President under section 6(n) (1) of the Export
Administration Act of 1979 with respect to the export controls which
are set forth in the report submitted to the Conqgress with that deter-
mination. authorizes the President to impose those export controls.”.
with the date of the receipt of the determination and report inserted
in the blank.

(8) For purposes of this subsection—
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(4) continuity of session is broken only by an adjournment of
the Congress sine die, and

(B) the days on which either House is not in session because of
an adjournment of more than 3 days to a day certain are excluded
in the computation of any period of time in which Congress is in
continuous session.

(0)Exrension or Cerrary ControrLs.—Those export conirols im-
posed under this section which were in fgfect on February 28, 1982, and
ccased to be effective on March 1, 1982, September 15, 1982, or January
20, 1983 (except those controls with respect to the 1980 summer Olym-
pic games), shall become ¢jfective on the date of the enactment of this
subsection, and shall remain in effect until 1 year after such date of
enactment. At the end of that 1-year period, any of those controls made
effective by this subsection may be extended by the President in accord-
ance with subsections (b) and (f) of this section.

SHORT SUPPLY CONTROLS
Sec.7.(a) * * *

* * * * * ® *

L (c) PerrTions For MoxN1TORING OR CoNTROLS.—(1) (A) Any entity,
including a trade association, firm, or certified or recognized union
or group of workers, which is representative of an industry or a sub-
stantial seament of an industry which processes metallic materials
capable of being recycled with respect to which an increase in domestic
prices or a domestic shortage. either of which results from increased
exports, has or may have a significant adverse effect on the national
economy or any sector thereof, may transmit a written petition to the
Secretary requesting the monitoring of exports, or the imposition of
export controls, or both, with respect to such material, in order to
carry out the policy set forth in section 3(2) (C) of this Act.]

(¢) Peririoxs ror Moxirorive or Covrrors.—(1)(4d) Any entity,
including a trade association, firm, or certified or recognized union or
group of workers, which is representative of an industry or a susbtan-
tial segment of an industry which processes metallic materials capadle
of being recycled (i) with repect to which an increase in domestic
prices or a domestic shortage, either of which results from increased
vzports, is or may be a substantial cause of adverse ejfect on the na-
tional economy or any sector thereof or on a domestic industry, and
(¢2) with respect to which a significant increase tn exports i3 or may be
¢ substantial cause of adverse effect on the national economy or any
sector thereof or on a domestic industry, may transmit a written peti-
tion to the Secretary requesting the monitoring of exports or the impo-
sition of export controls, or bnth, with respect to such material,in order
to carry out the policy set forth in section 3(2) (C) of this Act.

(B) Each petition shall be in such form as the Secretary shall
prescribe and shall contain information in support of the action re-
quested. The petition shall include any information reasonably
available to the petitioner indicating (i) that there has been a sig-
nificant increase, in relation to a specific period of time, in exports
of such material in relation to domestic supply, [and] (ii) that there
has been a significant increase in the price of such material or a
domestic shortage of such material under circumstances indicating
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the price increase or domestic shortage may be related to exports,
and (#2) that the criteria set forth in paragraph (3)(A) of this
subsection are satisfied.

(C) (2) For purposes of this subsection, the term “substantial cause”
means @ cause which is important and not less than any other cause.

(2) Before March 1,198}, the Secretary shall issue regulations, in
accordanc. with section 553 of title 5, United States Code, which de-
fine the operative terms contained in section 3(2) (C) of this Act and
in this subsection, including but not limited to the following: “ex-
cessive drain”, “scarce materials”, “serious inflationary impact of
foreign demand”, “domestic shortage”, “increase in domestic prices”
and “‘increase in the domestic price”, “representative of an industry
or a substantial segment of an industry”, “domestic industry”, “specific
period, of time”, “national economy or any sector thereof”, “significant
increase in exports”, and “adverse effect”.

(2%1 Within 15 days after receipt of any petition described in para-
graph (1), the Secretary shall publish a notice in the Federal Regis-
ter. The notice shall (A) include the name of the material which is
the subject of the petition, (B) include the Schedule B number of
the material as set forth in the Statistical Classification of Domes-
tic and Foreign Commodities Exported from the United States, (C)
indicate whether the petitioner is requesting that controls or moni-
toring, or both, be imposed with respect to the exportation of such
material, and (D) provide that interested persons shall have a
period of 30 days commencing with the date of publication of such
notice to submit to the Secretary written data, views, or arguments,
with or without opportunity for oral presentation, with respect to the
matter involved. At the request of the petitioner or any other entity
described in paragraph (1) (A) with respect to the material which 1s
the subject of the petition, or at the request of any entity representa-
tive of producers or exporters of such material, the Secretary shall
conduct public hearings with respect to the subject of the petition, in
which case the 30-day period may be extended to 45 days.

L (3) Within 45 days after the end of the 30- or 45-day period de-
scribed in paragraph (2), as the case may be, the Secretary shall—

A) determine whether to impose monitoring or controls, or
both, on the export of such material, in order to carry out the
policy set forth in section 3(2) (C) of this Act; and

(B) publish in the Federal Register a detailed statement of
the reasons for such determination.}

(3) gA Within 45 days after the end of the 30-day or 45-day period
described in paragraph (2), as the case may be, the Secretary shall
determine whether to impose monitoring or controls, or both, on the
export of the material which is the subject of the petition, in order to
carry out the policy set forth in section 3(2) (C) of this Act. In mak-
ing such determination, the Secretary shall determine whether——

(%) there has been a significant increase, in relation to a specific
period of time, in exports of such material;

(¢) there has been a significant increase in the domestic price
of such material or a domestic shortage of such material and ex-

ports are a substantial cause of such domestic price increase or
domestic shortage;
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(#2) exports of such material are or may be a substantial cause
of adverse effect on the national economy or any sector thereof
or on a domestic industry; and

(tv) monitoring or controls or both are mecessary in order to
carry out the policy set forth in section 3(2) (C) of this Act.

(B) T'he Secretary shall publish in the Federal Register a detailed
statement of the reasons for the Secretary’s determination pur-
suant to subparagraph (A4) of whether to impose monitoring or con-
trols, or both, including the findings of fact in support of that
determination.

(4) Within 15 days after making a determination under para-
graph (3) to impose monitoring or controls on the export of a mate-
rial, the Secretary shall publish in the Federal Register proposed
regulations with respect to such monitoring or controls. Within 30
days following the publication of such proposed regulations, and
after considering any public comments thereon, the Secretary shall
publish and implement final regulations with respect to such moni-
toring or controls.

(53 For purgoses of publishing notices in the Federal Register and
scheduling public hearings pursuant to this subsection, the Secre-
tary may consolidate petitions, and responses thereto, which involve
the same or related materials,

[(6) If a petition with respect to a particular material or group of
materials has been considered in accordance with all the procedures
prescribed in this subsection, the Secretary may determine, in the
absence of significantly changed circumstances, that any other peti-
tion with respect to the same material or group of materials which is
filed within 6 months after consideration of the prior petition has
bcen completed does not merit complete consideration under this
subsection.}

(6) If a petition with respect to a particular material or group of
materials has been considered in accordance with all the procedures
preseribed in this subsection, the Secretary shall not consider any
other petition with respect to the same material or group of materials
which is filed within 6 months after final action on the prior petition
has been completed.

(7) The procedures and time limits set forth in this subsection
with respect to a petition filed under this subsection shall take prece-
dence over any review undertaken at the initiative of the Secretary
with respect to the same subject as that of the petition.

[ (8) The Secretary may impose monitoring or controls on a tempo-
rary basis after a petition is filed under paragraph (1) (A) but before
the Secretary makes a determination under paragraph (3) if the
Secretary considers such action to be necessary to carry out the policy
set forth in section 3(2) (C) of this Act.]

[9](8) The authority under this subsection shall not be construed to
affect the authority of the Secretary under any Fother provision of
this Act] provision of this Act other than this section.

[(10)]} (9) Nothing contained 1n this subsection shall be construed
to preclude submission on a confidential basis to the Secretary of in-
formation relevant to a decision to impose or remove monitoring or
controls under the authority of this Act, or to preclude consideration
of such information by the Secretary in reaching decisions required
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under this subsection. The provisions of this paragraph shall not be
construed to affect the applicability of section 552 (b) of title 5, United
States Code.

(10) Notwithstanding subsection (a) or (b) of this section, no ac-
tion in response to an informal or formal request by any entity de-
scribed in paragraph (1) (d4) of this subsection to impose controls on
or monitor the export of metallic materials capable of being recycled
shall be taken under this section except pursuant to this subsection.
The Secretary, in any other case, may not impose controls on or moni-
tor the export of metallic materials capable of being recycled unless the
Secretary makes the determination required by paragraph (3)(4) of
this subsection with respect to such controls or monitoring and com-
plies with paragraph (3) (B) with respect to that determination.

(d) DoatesticarLy Propucen Crupe Ow.—(1) * * *
*® ] %® * * * *

(4) Notwithstanding the provisions of section 20 of this Act, the
provisions of this subsection *hall expire on September 30, 1987.

(e) ReFiNep PETROLEUM PrRODUCTS.—(1) [ﬁ] In any case in which
the President determines that it is necessary to impose export controls
on refined petroleum products in order to carry out the policy set
forth in section 3(2)(C) of this Act, the President shall notify the
Congress of that determination. The President shall also notify the
Congress if and when he determines that such export controls are no
longer necessary. During any period in which a determination that
such export controls are necessary s in effect, no refined petroleum
products may be exported except pursuant to an export license spe-
cifically authorizing such export. Not later than 5 days after an appli-
cation for a license to export any refined petroleum product or residual
fuel oil is received, the Secretary shall notify the Congress of such
application, together with the name of the exporter, the destination of
the proposed export, and the amount and price of the proposed export.
Such notification shall be made to the chairman of the Committee on
Foreign Affairs of the House of Representatives and the chairman of
the Committee on Banking, Housing, and Urban Affairs of the Senate.

* * * * * *® *
(g) AcericorTuraL Conaroprries.—(1) * * *
* * * *® * * *

(8) If the authority conferred by this section or section 6 is exer-
cised to prohibit or curtail the export of any agricultural commodity
in order to carry out the policies set forth in subparagraph (B) or (C)
of paragraph (2) of section 3 of this Act, the President shall immedi-
ately report such prohibition or curtailment to the Congress, setting
forth the reasons therefor in detail. [If the Congress, within 30 days
after the date of its receipt of such report, adopts a concurrent resolu-
tion disapproving such prohibition or curtailment, then such prohibi-
tion or curtailment shall cease to be effective with the adoption of such
resolution.} 77 the Congress, within 60 days after the date of its receipt
of such report, does not adopt a joint resolution approving such prohi-
bition or curtailment, then such prokibition or curtailment shall cease
to be effective at the end of that 60-day period. In the computation of
such [30-day] 60-day period, there shall be excluded the days on which
either House is not in session because of an adjournment of more than
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3_~day§_to a day certain or because of an adjournment of the Congress
sine die.

(h) BARTER AGrREEMENTS.—(1) The exportation pursuant to a barter
%grgement of any goods which may lawfully be exported from the

nited States, for any goods which may lawfully be imported into the
United States, may be exempted, in accordance with paragraph (2) of
this subsection, from any quantitative limitation on exports (other
than any reporting requirement) imposed to carry out the policy set
forth in section 3(2) (C) of this Act.

_ (2) The Secretary shall grant an exemption under paragraph (1)
if the Secretary finds, after consultation with the appropriate depart-
ment or agency of the United States, that—
(A) for the period during which the barter agreement is to be
performed—

(i) the average annual quantity of the goods to be exported
pursuant to the barter agreement will not be required to
satisfy the average amount of such goods estimated to be re-

uired annually by the domestic economy and will be surplus
thereof; and

(ii) the average annual quantity of the goods to be im-
ported will be less than the average amount of such goods esti-
mated to be required annually to supplement domestic produc-
tion; and

(B) the parties to such barter agreement have demonstrated
adequately that they intend, and have the capacity, to perform
such barter agreement.

(3) For purposes of this subsection, the term “barter agreement”
means any agreement which is made for the exchange, without mone-
tary consideration, of any goods produced in the United States for any
goods produced outside of the United States.

(4) This subsection shall apply only with respect to barter agree-
ments entered into after the effective date of this Act. )

(i) Unprocessep ReEp Cepar—(1) The Secretary shall require a
validated license, under the authority contained in subsection (a) of
this section, for the export of unprocessed western red cedar (Thuja
plicata) logs, harvested from State or Federal lands. The Secretary
shall impose quantitative restrictions upon the export of upprocessed
western red cedar logs during the 3-year period beginning on the
effective date of this Act as follows:

(A) Not more than thirty million board feet scribner of such
logs may be exported during the first year of such 3-year period.
(B) Not more than fifteen million board feet scribner of such
logs may be exported during the second year of such period.
(C) Not more than five million board feet scribner of such logs
may be exported during the third year of such period.
After the end of such 3-year period, no unprocessed western red cedar
logs harvested from State or Federal lands may be exported from the
United States.

(2) The Secretary shall allocate export licenses to exporters pur-
uant to this subsection on the basis of a prior history of exportation
>y such exporters and such other factors as the Secretary considers
necessary and appropriate to minimize any hardship to the producers
of western red cedar and to further the foreign policy of the United
States.
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(8) Unprocessed western red cedar logs shall not be considered to be
an tggncultural commodity for purposes of subsection (g) of this
section.

(4) As used in this subsection, the term “unprocessed western red
cedar” means red cedar timber which has not been processed into—

(A) lumber without wane;

(B) chips, pulp, and pulp products;

(C) veneer and plywood ;

(D) poles, posts, or pilings cut or treated with preservative for
use as such and not intended to be further processed; or

(E) shakes and shingles.

(i) Exporr or Horses.—(1) Notwithstanding any other provision
of this Act, no horse may be exported by sea from the United States,
or any of its territories and possessions, unless such horse is part of
a consignment of horses with respect to which a waiver has been
granted under paragraph (2) of this subsection.

(2) The Secretary, 1n consultation with the Secretary of Agricul-
ture, may issue regulations providing for the granting of waivers. per-
mitting the export by sea of a specified consignment of horses, if the
Secretary, in consultation with the Secretary of Agriculture, deter-
mines that no horse in that consignment is being exported for purposes
of slaughter.

(k) Errecr oF ConrroLs on Existing ConrtracTs—Any export con-
trols imposed under this section shall not affect any contract to export
entered into before the date on which such conirols are imposed, includ-
ing any contract to harvest unprocessed western red cedar (as defined
in subsection (7) (4) of this section) from State lands. the perform-
ance of which confract would make the red cedar available for export.
For purposes of this subsection, the term “contract to export” includes,
but is not limited to, an export sales agreement and an agreement to
invest in an enterprise which involves the export of goods or
technology.

FOREIGN BOYCOTTS

Sec.8 * * *
] * * * * * *

PROCEDURES FOR PROCESSING EXPORT LICENSE APPLICATIONS;
OTHER INQUIRIES

Sec. 10. (a) PriMarYy RESPONSTRILITY OF THE SecreTARY.—(1) All
export license applications required under this Act shall be submitted
by the applicant to the Secretary. All determinations with respect to
any such application shall be made by the Secretary, subject to the
procedures provided in this section. o .

(2) It is the intent of the Congress that a determination with respect
to any export license appliration be made to the maximum extent pos-
sible by the Secretary withont. referral of such application to any
other department or agency of the Government. ) .

(3) To the extent necescarv, the Secretarv shall seek information
and recommendations from the Government departments and agencies
concerned with aspects of United States domestic and foreign policies
and operations having an important bearing on exports. Such depart-
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ments and agencies shall cooperate fully in rendering such information
and recommendations.

(b) I~nrtriar ScreeniNg.—Within 10 days after the date on which
any export license application is submitted pursuant to subsection
(a) (1), the Secretary shall—

(1) send the applicant an acknowledgment of the receipt of the
application and the date of the receipt;

2) submit to the applicant a written description of the proce-
dures required by this section, the responsibiﬁties of the Secre-
tary and of other departments and agencies with respect to the
application, and the rights of the applicant;

3) return the application without action if the application is
improperly completed or if additional information is required,
with sufficient information to permit the application to be prop-
erly resubmitted in which case if such application is resubmitted,
it shall be treated as a new application for the purpose of calcu-
lating the time periods prescribed in this section.

(4) determine whether it is necessary to refer the application
to any other department or agency and, if such referral is deter-
mined to be necessary, inform the applicant of any such depart-
ment or agency to which the application will be referred; and

(5) determine whether it is necessary to submit the application
to a multilateral review process, pursuant to a multilateral agree-
ment, formal or informal, to which the United States is a party

and, if so, inform the applicant of this requirement.

(c) ActioN oN CerraiN ArprLicaTioNs.—In each case in which the
Secretary determines that it is not necessary to refer an application
to any other department or agency for its information and recom-
mendations, a license shall be formally issued or denied within J90]
60 days after a properly completed application has been submitted
pursuant to this section.

(d) Rererrar To OTHER DEPARTMENTS AND AGENCIES.—In each
case 1n which the Secretary determines that it is necessary to refer an
application to any other department or agency for its information and
recommendations, the Secretary shall, within 30 days after the sub-
mission of a properly completed application— .

(1) refer the application, together with all necessary analysis
and recommendations of the Department of Commerce, concur-
rently to all such departments or agencies; and . .

(2) if the applicant so requests, provide the applicant with an
opportunity to review for accuracy any documentation to be re-
ferred to any such department or agency with respect to such ap-
plication for the purpose of describing the export in question in
order to determine whether such documentation accurately de-
scribes the proposed export.

(e) ActroN By OTHER DEPARTMENTS AND AGENCIES.—(1) Any de-
partment or agency to which an application is referred pursuant to
subsection (d) shall submit to the Secretary, within 30 days after its
receipt of the application, the information or recommendations re-
quested with respect to such application. Except as provided in para-
graph (2), any such department or agency which does not submit its
recommendations within the time period prescribed in the preceding
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sentence shall be deemed by the Secretary to have no objection to the
approval of such application.

2) If the head of any such department or agency notifies the Sec-
retat;y before the expiration of the time period provided in paragraph
(1) for submission of its recommendations that more time 1s required
for review by such department or agency, such department or agency
shall have an additional 80-day period to submit its recommendations
to the Secretary. If such department or agency does not submit its
recommendations within the time period prescribed by the preceding
sentence, it shall be deemed by the Secretary to have no objection to
the approval of such application.

(f) AcrioN BY THE gxcm:'mnr.——(l) Within 90 days after receipt of
the recommendations of other departments and agencies with respect
to a license application, as provided in subsection (e), the Secretary
shall formally issue or deny the license. In deciding whether to issue or
deny a license, the Secretary shall take into account any recommenda-
tion of a department or agency with respect to the application in ques-
tion. In cases where the Secretary receives conflicting recommenda-
tions, the Secretary shall, within the 90-day period provided for in
this subsection, take such action as may be necessary to resolve such
conflicting recommendations.

(2) In cases where the Secretary receives questions or negative
considerations or recommendations from any other department or
agency with respect to an application, the Secretary shall, to the
maximum extent consistent with the national security and foreign
policy of the United States, inform the applicant in writing of the
specific questions raised and any such negative considerations or recom-
mendations, and shall accord the applicant an opportunity, before
the final determination with respect to the application is made, to
respond in writing to such questions, considerations, or recommen-
dations]. Before a final determination with respect to the application
is made, the applicant shall be entitled—

(4) to respond in writing to such questions, considerations, or
recommendations within 30 days after receipt of such information
from the Secretary: and

(B) upon the filing of a written request with the Secretary
within 15 days after the receipt of such information, to respond in
person to the department or agency raising such questions, con-
siderations, or recommendations. '

(8) In cases where the Secretary has determined that an applica-
tion should be denied, the applicant shall be informed in writing,
within 5 days after such determination is made, of the determina-
tion, of the statutory basis for the proposed denial. the policies set
forth in section 3 of the Act which would be furthered by zhe proposed
denial, and. to the extent consistent with the national security and
foreign policy of the United States, the specific considerations which
led to the [denial] determination to deny the application, and of the
availability of appeal procedures. 7he Secrstary shall allow the appli-
cant at least 30 days to respond to the Secretary’s determination before
the license application is denied. In the event decisions on license ap-
plications are deferred inconsistent with the provisions of this section,
ghe% appiicant shall be so informed in writing within 5 days after such

eferra

. L d L * - L] L]
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(k) CrANGES I REQUIREMENTS FOR APPLICATIONS.—Ezcept as pro-
vided in subsection (b) (3) of this section, in any case in which, after
a license application is submitted, the secretary changes the require-
ments for such a license application. the secretary may request ap-
propriate additional information of the applicant, but the Secretary
may not return the application to the applicant without action because
it fails to meet the changed requirements.

(2) Oruer Inguiries—(1) In any case in which the Secretary re-
ceives a written request asking for the proper classification of a good
or technology on the commaodity control list, the Secretary shall, with-
in 10 days after receipt of the request, inform the person malking the
request of the proper classification.

(2) In any case in which the Secretary receives a written request
for information about the applicability of export license requirements
under this Act to @ proposed export transaction or series of transac-
tions, the Secretary shall, within 30 days after receipt of the request,
reply with that information to the person mulking the request.

VIOLATIONS

Sec. 11. (a) In GeENEraL.—Except as provided in subsection (b) of
this section, whoever knowingly violates any provision of this Act
or any regulation, order, or license issued thereunder shall be fined
not more than five times the value of the exports involved or $50,000,
whichever is greater. or imprisoned not more than 5 years. or both.

(b) WiLLroL VioLatioNs.—(1) Whoever willfully exports anything
contrary to any provision of this Act or any regulation, order, or li-
cense issued thereunder, with knowledge that such exports will be used
for the benefit of any countrf’ to which exports are restricted for na-
tional security or foreign policy purposes—

(A) except in the case of an individual, shall be fined not more
than five times the value of the exports involved or $1.000,000,
whichever is greater; and

(B) in the case of an individual, shall be fined not more than
$250,000, or imprisoned not more than 10 years, or both.

(2) Any person who is issued a validated license under this Act
for the export of any good or technology to a controlled country and
who, with knowledge that such a good or technology is being used by
such controlled country for military or intelligence gathering purposes
contrary to the conditions under which the license was issued, willfully
fails to report such use to the Secretary of Defense—

(A) except in the case of an individual, shall be fined not more
than five times the value of the exports involved or $1,000,000,
whichever is greater; and

(B) in the case of an individual, shall be fined not more than
$250,000, or imprisoned not more than 5 years, or both.

For purposes of this paragraph, “controlled country” means
any country described in section 620(f) of the Foreign Assistance
Act of 1961,

(3) Any person who conspires or attempts to export anything con-
trary to any provision of this Act or any regulation, order, or license
issued under this Act shall be subject to the penalties set forth in sub-
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section (a), except that in the case of a violation of an export control
imposed under section § of this Act, such person shall be subject to the
penalties set forth in paragraph (1) of this subsection.

(4) Any person who possesses any goods or technology—

) (A4) with the intent to exzport such goods or technolngy in viola-
tion of an exnort control impoced under section 5 or £ of this Act
or any regulation, order, or license issued with respect to such
control; or

(B) knowing or having renson to believe that the goods or
tzchnology would be so exported.:
saadl, in the case of a wiolation of an export control imposed under
section 5, be subject to the penalties set forth in paragraph (1) of this
subsection and shall. in the case of a violation of an export control
imposed under section 6, be subject to the penalties set forth in sub-
gection (a).

(5) Any person who takes any action with the intent to evade the
provisions of this Act or any regulation, order, or license issued under
this Act shall be subject to the penalties set forth in subsection (a).
except that in the case of an evasirn of a foreiqn policy or national
security control, such person shall be subject to the penalties set forth
in paragraph (1) of this subsection.

(c) CrviL PENALTIES; ApMINISTRATIVE Sancrions.—(1) The head
of any department or agency exercising anv functions under this
Act, or any officer or employee of such department or agency specifi-
cally designated by the head thereof, may impose a civil penalty not
to exceed $10,000 for each violation of this Act or any regulation,
order or license issued under this Act. either in addition to or in lieu
of any other liability or penalty which may be imposed. except that
the civil penalty for each such violation involving national security
controls imposed under section 5 of this Act or controls imposed on
the export of defense articles and defense services under section 38 of
the Arms Export Control Act may not exceed $100,000.

(2) (A) The anthority under this Act to suspend or revoke the au-
thority of any United States person to export goods or technologv
may be used with respect to anv violation of the regulations issued
pursuant to section 8(a) of this Act.

(B) Any administrative sanction (including any civil penalty or
any suspension or revocation of authoritv to export) imposed under
this Act for a violation of the regulations issued pursuant to section
8(a) of this Act may be imposed only after notice and opportunity for
an agency hearing on the record in accordance with sections 554
through 557 of title 5, nited States Code. . .

(C) Any charging letter or other document initiating administra-
tive proceedings for the imposition of sanctions for violations of the
regulations issued pursuant to section 8(a) of this Act shall be made
available for public inspection and copying. )

(8) An exception to any order issued under this Act which revokes
the authority of a United States person to export goods or technoloay
may mot be made unless the Committee on Foreign Affairs of the
House of Representatives and the Committec on Banking. Housina,
and Urban Affairs of the Senate are first consulted concerning the
cxception.
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(d) Pavent or Pexavries.—The payment of any penalty im-
posed pursuant to subsection (¢) may be made a condition, for a
period not exceeding one year after the imposition of such penalty,
to the granting, restoration. or continuing validity of any export li-
cense, permission, or privilege granted or to be granted to the
person upon whom such penalty is imposed. In addition, the pay-
ment of any penalty imposed under subsection (c) may be deferred
or suspended in whole or in part for a period of time no longer
than any probation period (wEich may exceed one year) that may
be imposed upon such person. Such a deferral or suspension shall
not operate as a bar to the collection of the penalty in the event
itfhafglfhcle conditions of the suspension, deferral, or probation are not
ulfilled.

[c] (¢) Reruxps.—Any amount paid in satisfaction of any penalty
imposed pursuant to subsection (c) or any property interest or pro-
ceeds forfeited pursuant to subsection (f) shall be covered into the
Treasury as a miscellaneous receipt. The head of the department or
agency concerned may, in his discretion, refund any such penalty,
within 2 years after payment, on the ground of a material error of
fact or law in the imposition of the penalty. Notwithstanding section
1346(a) of title 28, United States Code, no action for the refund of
any such penalty may be maintained in any court.

(f) Forrerrurre or Prorrrry INTERFST AND PROCEEDS~—ANY person
who i3 convicted of a violation of an export control imposed under
section & of this Act shall, in addition to any other penalty, forfeit
to the United States (A) any property interest that person has in
the goods or technology that were the subiect of the violation or that
were used to facilitate the commission of the violation. and (B) any
proceeds derived directly or indirectly by that person from the trans-
action from which the violation arose.

[f] (9) AcrioNs For RECOVERY oF PENALTIES.—In the event of the
failure of any person to pay a penalty imposed pursuant to subsec-
tion (¢), a civil action for the recovary thercof may, in the discration of
the head of the department or agency concerned, be brought in the
name of the United States. In any such action, the court shall de-
termine de novo all issues necessary to the establishment of liabili-
ty. Except as provided in this subsection and in subsection (d), no
such liability shall be asserted. claimed, or recovered upon by the
United States in any way unless it has previously been reduced to
judgment.

[2J (%) Orrer AvrHORITIES.—Nothing in subsection (¢), (d), [or
(£)T(f), 07 (¢) limits—

(1) the availability of other administrative or judicial reme-
dies with respect to violations of this Act, or any regulation,
order, or license issued under this Act;

(2) the authority to compromise and settle administrative
proceedings brought with respect to violations of this Act, or
anv regulation, order, or license issued under this Act; or

(3) the authority to compromise. remit or mitigate seizures
and forfeitures pursuant to section 1(b) of title VI of the Act of
June 15,1917 (22 U.S.C. 401 (b)).
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ENFORCEMENT

Sec. 12. (a) GENERAL AvTHORITY.—(I) To the extent necessary
or appropriate to the enforcement of this Act or to the imposition of
any penalty, forfeiture, or liability arising under the Export Control
Act of 1949 or the Export Administration Act of 1969, the head of
any department or agency exercising any function thereunder (and
officers or employees of such department or agency specifically des-
ignated by the head thereof) may make such investigations and obtain
such information from, require such reports or the keeping of such
records by, make such inspection of the books, records, and other
writings, premises, or property of, and take the sworn testimony of,
any person. In addition, such officers or employees may administer
oaths or affirmations, and may by subpena require any person to appear
and testify or to appear and produce books, records, and other writ-
ings, or both, and in the case of contumacy by, or refusal to obey a
subpena issued to, any such person, the district court of the United
States for any district in which such person is found or resides or
transacts business, upon application, and after notice to any such per-
son and hearing, shall have jurisdiction to issue an order requiring
such person to appear and give testimony or to appear and produce
books, records, and other writings, or both, and any failure to obey
s%ch o;der of the court may be punished by such court as a contempt
thereof,

(2) The Secretary may designate any officer or employee of the De-
partment of Commerce to do the foliowing in carrying out enforcement
authorities under this Act:

(4) Ezecute any warrant or other process issued by a court or
officer of competent jurisdiction with respect to the enforcement of
the provisions of this Act.

(g) Make arrests without warrant for any violation of this Act
committed in his or her presence or view. or if the officer or em-
ployee has probable cause to believe that the person to be arrested
has comunitted or is committing such a violation.

() Search without warrant or process any person, place, or
vehicle on which, and any baggage in which, the officer or em-
ployee has probable cause to believe there are goods or technology
being exported or about to be exported in violation of this Act.

(D) SZz'ze without warrant or process any goods or technology
which the officer or employee has probable cause to believe have
been, are being, or are about to be exported in violation of this
Act.

(E) Carry firearms in carrying out any activity described in
subparagraphs (4) through (D). . )

(3) (4) Notwithstanding any other provision of law. the authority
of customs officers with respect to violations of this Act shall be limited
to (i) inspection of or other search for and detention and seizure of
goods or technology at those places in which such officers ore author-
ized by law to conduct such searches, detentions. ind serzures. and (ii)
any investigation conducted prior to such inspection, search. detention,
or seizure. Upon seizure by anvy customs officer of anu qoods or tech-
nology in the enforcement of this Act. the matter shall be referred to
the Dopartment of ('ommerce for further investigation and other ap-
propriate action under this Act.



67

(B) In conducting inspections of goods and technology in the en-
forcement of this Act, the United States Customs Service shall limit
those inspections to goods and technology with respect to which the
Customs Service has received specific information of possidble viola-
tions of this Act. and shall not conduct random inspections which
would result in the detainment of shipments of goods or technology
that are in full compliance with this Act.

(C) Notwithstanding any other provision of law, not more than
814,000,000 may be expended by the United States Customs Service in
any fiscal year in the enforcement of export controls.

(4) Al provisions of law relating to the seizure, forfeiture, and
condemnation of articles for violations of the customs laws, the dis-
position of such articles or the proceeds from the sale thereof, and the
remission or mitigation of such forfeitures, shall apply to the seizures
and forfeitures incurred, or alleged to have been incurred, under the
provisions of this subsection or section 11(f) of this Act; except that
all powers, rights, and duties conferred or imposed bu the customs laws
upon any officer or emnloyee of the Department of the Treasury shall,
for the purposes of this subsection and section 11(f) of this Act. be
exercised or performed by the Secretary or by such persons as the Sec-
retary may designate.

* * *» *® » ] .

EXEMPTION FROM CERTAIN PROVISIONS RELATING TO ADMINISTRATIVE
PROCEDURE AND JUDICIAL REVEW

Skc. 13. (a) ExexrrioN.—Except as provided in section [11(c) (2)3
sections 7(e) (1) (C) (i) and 11(c) (2), the functions exercised under
this Act are excluded from the operation of sections 551, 553 through
559, and 701 through 706 of title 5, United States Code.

(b) Prsric Partictearron.—It is the intent of the Congress that,
to the extent practicable. all regulations imposing controls on exports
under this Act be issued in proposed form with meaningful oppor-
tunity for public comment before taking effect. In cases where a regu-
lation imposing controls under this Act is issued with immediate
effect, it is the intent of the Congress that meaningful opportunity for
public comment also be provided and that the regulation be reissued
in final form after public comments have been fully considered.

ANNUAL REPORT

Sec. 14. (a) ConTExTs.—Not later than December 31 of each year,
the Secretary shall submit to the Congress a report on the adminis-
tration of this Act during the preceding fiscal year. All agencies shall
cooperate fully with the Secretary in providing information for such
report. Such report shall include detailed information with respect
to—

(1) the implementation of the policies set forth in section 3;

(2) general licensing activities under sections 5, 6, and 7, and
any changes in the exercise of the authorities contained in sections
5(a),6(a),and 7(a);

(3) the results of the review of United States policy toward
individual countries pursuant to section 5(b);
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(4) the results, in as much detail as may be included consist-
ent with the national security and the need to maintain the con-
fidentially of proprietary information, of the actions, includin
reviews and revisions of export controls maintained for nationa
security purposes, required by section 5(c) (3) ;

(5) actions taken to carry out section 5(d);

(6) changes in categories of items under export control referred
to In section 5(e) ;

(7) determinations of foreign availability made under section
5 §f), the criteria used to make such determinations, the removal
of any export controls under such section, and any evidence dem-
onstrating a need to impose export controls for national security
purposes notwithstanding foreign availability;

(8) actions taken in compliance with section 5(f) (5);

9) the operation of the indexing system under section 5(g);

§10) consultations with the technical advisory committees es-
tablished pursuant to section 5(h), the use made of the advice
rendered by such committees, and the contributions of such com-
mittees toward implementing the policies set forth in this Act;

(11) the removal of export controls on goods pursuant to sec-
tion 5(m),

[11] (72) the effectiveness of export controls imposed under
section 6 in furthering the foreign policy of the United States;
[12] (13) export controls and monitoring under section 7;

[13] (14) the information contained in the reports required by
section 7(b) (2), together with an analysis of—

(A) the impact on the economy and world trade of short-
ages or increased prices for'commodities subject to moni-
toring under this Act or section 812 of the Agricultural
Act of 1970;

(B) the worldwide supply of such commodities; and

(C) actions being taken by other countries in response to
such shortages or increased prices;

[14] (15) actions taken by the President and the Secretary to
Cﬁ,rri out the antiboycott policies set forth in section 3(5) of
this Act;

[15F (16) organizational and procedural changes undertaken
in furtherance of the policies set forth in this Act, including
changes to increase the efficiency of the export licensing proc-
ess and to fulfill the requirements of section 10, including an
analysis of the time required to process license applications,
the number and disposition of export license applications
taking more than 90 days to process, and an accounting of ap-
peals received, court orders issued, and actions taken pursuant
thereto under subsection (j) of such section;

[16] (17) delegations of authority by the President as provided
in section 4(e) of this Act;

[171 (18) efforts to keep the business sector of the Nation
informed with respect to policies and procedures adopted under
this Act;

[18] (79) any reviews undertaken in furtherance of the policies
of this Aect, including the results of the review required by sec-
tion 12(d), and any action taken, on the basis of the review re-
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Kuired by section 12(e), to simplify regulations issued under this
ct;
[1’9] (20) violations under section 11 and enforcement activities
under section 12; and .
[20] (27) the issuance of regulations under the authority of
this Act, including an explanation of each case in which regula-
tions were not issued in accordance with the first sentence of
section 13(b).

* * * * * * *
EFFECT ON OTHER ACTS

Sec. 17. (a) In GeveraL.—INothing] Ewzcept as otherwise pro-
vided in this Act, nothing contained in this Act shall be construed
to modify, repeal, supersede, or otherwise affect the provisions of
any other laws authorizing control over exports of any commodity.

(b) Coorbrxatioxy oF Covtrors.—The authority granted to the
President under this Act shall be exercised in such manner as to
achieve effective coordination with the authority exercised under
section 38 of the Arms Export Control Act (22 U.S.C. 2778).

(¢) CrviL Amcrarr EquremeNT.—Notwithstanding any other pro-
vision of law, any product (1) which is standard equipment, certi-
fied by the Federal Aviation Administration, in civil aircraft and is
an integral part of such aircraft, and (2) which is to be exported to
a country other than a controlled country, shall be subject to
export controls exclusively under this Act. Any such product shall
not be subject to controls under section 38(b) (2) of the Arms Export
Control Act. For purposes of this subsection, the term “controlled
country” means any country described in section 620(f) of the For-
eign Assistance Act of 1961.

(d) NonrrorrrEraTION CoNTrOLS.—(1) Nothing in section 5 or 6 of
this Act shall be construed to supersede the procedures published
by the President pursuant to section 309(c) of the Nuclear Non-Pro-
liferation Act of 1978. :

(2) With respect to any export license application which, under
the procedures published by the President pursuant to section
309(c) of the Nuclear Non-Proliferation Act of 1978, is referred to
the Subgroup on Nuclear Export Coordination or other interagency
group, the provisions of section 10 of this Act shall apply with re-
spect to such license application only to the extent that they are
consistent with such published procedures, except that if the proc-
essing of any such application under such procedures is not com-
pleted within 180 days after the receipt of the application by the
Secretary, the applicant shall have the rights of appeal and court
action provided in section 10(j) of this Act.

(e) TerMivaTION OF OTHER AUTHORITY.—On October 1. 1979, the

Mutual Defense Assistance Control Act of 1951 (22 U.S.C. 1611-
1613d), is superseded.

[AUTHORIZATION OF APPROPRIATIONS

I[Sec. 18. (a) REQUIREMENT oF AUTHORIZING LEGISLATION.—Not-
withstanding any other provision of law, no appropriation shall be
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made under any law to the Department of Commerce for expenses to

carry out the purposes of this Act unless previously and specifically
suthorized by law.

[ (b) AurHorizaTioNn.—There are authorized to be appropriated to

the Department of Commerce to carry out the purposes of this Act—

E( 1) $9,659,000 for each of the fiscal ycars 1982 and 1983; and

(2) such additional amounts, for each such fiscal year, as may

be necessary for increases in salary, pay, retirement, other em-

ploye; benefits authorized by law, and other nondiscretionary

costs.

AUTHORIZATION OF APPROPRIATIONS

Sec. 18 (a) Rrouirement oF Auvraorizing Lecistarion.—(1) Not-
withstanding any other provision of law, money appropriated to the
Department of Commerce for expenses to carry out the purposes of
this Act may be obligated or expended only if—

(A4) the appropriation thereof has been previously authorized
by law enacted on or after the date of the enactment of the Export
Administration Amendments Act of 1983, or

(B) the amount of all such obligations and expenditures does
not exceed an amount previously prescribed by law enacted on or
after such date.

(2) To the extent that legislation enacted after the making of an
appropriation to carry out the purposes of this Act authorizes the
obligation or expenditure thereof, the limitation contained in para-
graph (1) shall have no effect. :

(3) The provisions of this subsection shall not be superseded except
by a provision of law enacted after the date of the enactment of the
Ezport Administration Amendments Act of 1983 which specifically
repeals, modifies, or supersedes the provisions of this subsection.

(0) Auvrmorizarion.~—There are authorized to be appropriated to
the Department of Commerce to carry out the purposes of this Act—

(1) 824,600,000 for each of the fiscal years 1984 and 1985, of
which for each such fiscal year 815,000,000 shall be available only
for enforcement, $2,100,000 shall be available only for foreign
availability assessments under subsections (f) and (k) (6) of sec-
tion 5 of this Act, and 87,500,000 shall be availadle for all other
activities under this Act; and

(2) such additional amounts for each such fiscal year as may be
necessary for inereases in salary, pay, retirement, other employee
benefits authorized by law, and other nondiscretionary costs.

L * * * L * *®

[TERMINATION DATE

[Skc. 20. The authority granted by this Act terminates on Septem-
ber 30, 1983, or upon any prior daté which the President by procla-
mation may designate.}

TERMINATION DATE

Szc. 20. The authority granted by this Act terminates on Septem-
ber 30, 1985.
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SAVINGS PROVISIONS

Sec. 21. (a) In GeverarL.—All delegations, rules, regulations,
orders, determinations, licenses, or other forms of administrative
action which have been made, issued, conducted, or allowed to
become effective under the Export Control Act of 1949 or the
Export Administration Act of 1969 and which are in effect at the
time this Act takes effect shall continue in effect according to their
tzrms until modified, superseded, set aside, or revoked under this

ct.

(b) ApmiNisTRATIVE Procrepings.—This Act shall not apply to
a.n{'l administrative proceedings commenced or any application for
a license made, under the Export Administration Act of 1969,
which is pending at the time this Act takes effect.

SecTioN 38 oF THE Arys Export CoNTROL AcCT

Skc. 38. CoNTrOL oF ArMs ExporTs AND IaporTs.—(2) * * *
L ] * * * ] * *

(e) In carrying out functions under this section with respect to
the export of defense articles and defense services, the President is
authorized to exercise the same powers concerning violations and
enforcement which are conferred upon departments, agencies and
officials by subsections (c¢), (d), (e),and [(£)] (g) of section 11 of the
Export Administration Act of 1979, and by subsections (a) and (c)
of section 12 of such Act, subject to the same terms and conditions as
are applicable to such powers under such Act. Nothing in this subsec-
tion shall be construed as authorizing the withholding of information
from the Congress.

= * * * * * *



MINORITY VIEWS OF HON. TOBY ROTH, HON. HENRY J.
HYDE, HON. GERALD B. H. SOLOMON, AND HON. MARK
D. SILJANDER :

In 1979, the Committee on Foreign Affairs undertook a thorough
examination and revision of the Export Administration Act. The Sub-
committee on International Economic Policy and Trade and the full
Committee met twenty-three times to develop the Export Administra-
tion Act Amendments of 1979. The Report on that legislative initiative
was unanimous. The principal objectives of the 1979 Export Admin-
istration Act were: (1) “to reduce the number of items subject to val-
idated license controls;” (2) “to increase and improve the scrutiny
devoted to items remaining subject to validated license controls and of
greatest potential significance to the military capability of countries
threatening U.S. national security;” (3) “to improve the efficiency of
the licensing process;” and (4) “to establish a set of criteria and pro-
cedural requirements to govern the use of foreign policy controls.”

Many provisions contained in the Export Administration Amend-
ments Act of 1983 depart from these objectives. The 1979 Act was
based on the careful integration of the objectives of promoting exports,
protecting national security and crafting foreign policy. The legisla-
tion was designed to encourage cooperation between the President and
Congress to administer and enforce the provisions of the statute.

In contrast, in a number of instances, the 1983 amendments estab-
lish an adversarial relationship between Congress and the Executive
Branch. In both the sections on national security and foreign policy
controls, amendments were approved which impose on the Executive
Branch unreasonable and impracticable requirements to either elim-
inate certain national security controls or severely limit the scope of
foreign policy controls.

NATIONAL SECURITY CONTROLS COCOM LICENSING

A major objection arises from the decision to eliminate the require-
ment for validated export licenses for exports of U.S. goods and tech-
nologies to CoCom countries, the export of which is controlled to other
countries. This amendment shifts entirely the burden of enforcing
multilateral export controls to the member states of CoCom (NATO
minus Iceland and Spain, plus Japan). All other major trading coun-
tries within CoCom (except within the Benelux countries and between
the U.S. and Canada) maintain a requirement for export licenses to
other CoCom partners. There is, however, no uniformity in the man-
ner in which individual CoCom countries review proposed exports.
There is an effort underway to harmonize licensing procedures and
the Committee’s amendment to eliminate licenses undermines this
effort. In the future it will be exceedingly difficult, if not impossible,
for the United States to achieve a higher level of export control

(72)
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enforcement by CoCom if West-West licenses are eliminated. Had
CoCom functioned as an effective international control mechanism,
West-West licensing requirements would not have been necessary or
kept to 2 minimum. But CoCom has survived because it adopts the
lowest denominator of export controls. Its controls are merely rec-
ommendations and have no legal standing in the laws of member
states. Actual enforcement of controls rests with individual countries.
Because of differences among CoCom countries in interpreting CoCom
controls, the ability of individual members to veto exports through
CoCom becomes meaningless. In addition a number of CoCom coun-
tries lack effective enforcement programs. In many instances CoCom
countries do not seek CoCom approval to export products subject to
CoCom controls.

In its 1979 Report, the Committee felt “that the President should
cffer a reduction in the scope of controls [to CoCom] in exchange for
more effective enforcement procedures.” The General Accounting Of-
fice (GAO) made a similar recommendation to reduce or eliminate
intra-CoCom exports “by exploring various alternatives that would
satisfy control objectives.” This fcrmulation offers the best hope to
improve the multilateral svstem of export controls to forestall the ac-
quisition by the Soviet Union and other potential adversaries, of
Western science, technology, and products which have significant
military applications.

We endorse the objective of reducing the number of individual
export licenses for shipments to CoCom countries, This will minimize
the burden on American business of complying with national security
export controls. The Committee approved incorporation of three
tvpes of export licenses authorizing multiple exports into the Act.
The distribution, project, and service supply licenses. and the new
comprehensive operations license will significantly reduce the export
licensing burden and enable U.S. firms to export their goods 1n a
timely manner. The elimination of CoCom licensing for VWest-West
trade goes too far and endangers the achievement of other =xport
control objectives.

UNILATERAL CONTROLS AND IMBEDDED JMICROPROCESSORS

During its deliberations, the Committee voted to adopt a two-track
approach to maling national security controls more responsive to the
communitv of American business. The Committee approved amend-
ments which establish conditions compelling the President to elimi-
nate certain national security export controls. One provision is de-
signed to eliminate controls on goods and technologies which are
unilaterallv controlled by the United States. The Annual Report
issued by the Department of Commerce on the Export Administration
Act describes the specific items subject to unilateral export controls.
Requiring the removal of export controls for these items, in whole
or part, was not accompanied by a thorough analysis of the national
security consequences of decontrol.

Another provision requires that goods containing non-reprogram-
mable microprocessors should be decontrolled because the overall
function of the product would not make a significant contribution to
the military capabilities of a potential adversary. This provision does
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not take into account a major review by the Departments of Commerce
and Defense Lo decontrol more than 90 categories of products con-
taining imbedded micro-processors. This process integrates the ob-
jective of exports with considerations of national security.

Eliminating controls on a product by product basis, or to groups
of countries is a piece-meal approach to simplifying the export licens-
ing process. Rather, we endorse the Committee’s 1979 report which
states that “the factors involved in making licensing determinations
are highly technical, which makes any Congressional role difficult.”
What 1s needed is a comprehensive review of the U.S. and CoCom
control lists,

MCTL

The Committee, however, endorsed an alternative and comprehen-
sive approach to re-evaluating national security controls. That ap-
proach 1s to mandate a revision and completion of a Militarily Criti-
cal Technologies List (MCTL). Developing an MCTL was formally
suggested in a 1976 report by the Defense Science Board entitled “An
Analysis of Export Control of U.S. Technology—DOD Perspective.”
It argued the possibility of narrowing the focus of export controls
to critical technologies, critical materials and keystone equipment.
The Committee recognized that this objective would better protect the
national security by safeguarding the top of the pyramid of science
and technology. At the same time, the MCTL would significantly
reduce the number of less sensitive products which are currently sub-
ject to export licenses and thereby benefit U.8. exporters.

The Commodity Control List (CCL) is the control list for the
United States which guides the Department of Commerce in making
licensing determinations. It is a public document and defines for ex-
porters 1In technical terms the products subject to licensing require-
ments, The Committee envisaged that the MCTL would be integrated
into the CCL and become the basis for an updated and considerably
shortened Commodity Control List. During this integration process,
the MCTL would serve as a negotiating document for the U.S. within
CoCom to reform the list of items subject to multilateral export
controls.

In H.R. 2971, the Committee continued to endorse the MCTL ap-
proach and incorporated into the bill a series of recommendations de-
veloped by the National Academy of Sciences in its report on “Scien-
tific Communication and National Security.” Notwithstanding for-
eign availability, the amendment requires that revising the MCTL
take into account four additional factors, developed by the Academy,
designed to result in “a drastic streamlining of the MCTL, by reduc-
ing its overall size to concentrate on technologies that are truly criti-
cal to national security.” Furthermore, the amendment requires that
the General Accounting Office oversee the integration process and re-
port to Congress on a timely basis so that the Committee may exer-
cise its appropriate oversight responsibilities.

FOREIGN AVAILABILITY

A major area of concern for this Committee has been the ability of
the Executive Branch to make foreign availability determinations. In
its 1979 Report the Committee noted that while seeking:
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To make the process of export licensing accountable to the
public and to the Congress, the Congress is simply not
equipped to administer export controls or to make any day to
day assessments and policy decisions that must be made in de-
termining what proposed transactions should be restricted.

The Committee noted the necessity of Executive Branch agencies
to have the expertise and responsibility to carry out the purposes of
export controls. The amendment to establish within the Department
of Commerce an Office of Foreign Availability, and a requirement
that it issue regulations, is in concert with these objectives,

However, other sections on foreign availability depart significantly
from the consensus which led to the 1979 Act. Accordingly, when the
President makes a finding of foreign availability regarding items sub-
ject to unilateral controls, he is required to eliminate such foreign
availability within six months through negotiations with other coun-
tries. If the President cannot eliminate the foreign availability, the
Secretary of Commerce would be prohibited from requiring a vali-
dated export license for such goods and technologies. Considering
that, at best, negotiations within CoCom to either add or delete items
from the CoCom Control List takes a minimum of ten months, this
time frame is completely impracticable and unrealistic.

Another provision establishes complex procedural requirements
whereby the Technical Advisory Committees (TACs) would submit
their certifications regarding foreign availability to both Congress
and the Secretary of Commerce. The Commerce Department would
then have 90 days after the submission from the TAC to investigate
and report to the TACs and Congress regarding foreign availability.
TWhere there is a finding of foreign availability, the Commerce Depart-
ment would have the option of: (a) eliminating the requirement for
validated license; (b) undertaking to eliminate foreign availability
within six months; or (¢) finding foreign availability does not exist.
From our perspective these provisions may have the unintended result
of compelling the Executive Branch to find that foreign availability
does not exist.

COCOM. ENFORCEMENT

In the national security section, provisions were adopted giving the
President a clear mandate to strengthen CoCom and its enforcement
capabilities. However, under present circumstances CoCom’s enforce-
ment authorities do not extend beyond those verbal persuasion. For
many vears the Committee has recognized, that with very few excep-
tions, that certain CoCom members were unwilling or unable to prevent
the diversion of critical technology from the West to the East. A pro-
vision was adopted by the Subcommittee, but stricken in full Commit-
tee, which gave the President the discretionary authority to rescrict
imports from companies which violate CoCom controls.

The concept of the United States undertaking unilateral action to
enforce, for its part, CoCom controls is not without precedent. Al-
though international economic and political circumstances have
changed since the immediate post-war period, between 1951 and 1979,
the Mutual Defense Assistance Control Act (Battle Act) mandated
the termination of economic aid to countries not cooperating with U.S.
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export controls. As the Comunittee noted in its 1979 report, “the United
States has been fighting a losing battle to maintain controls on what
other countries have been unwilling to control.” The urgency of this
“battle” is confirmed by the public record which contains studies, un-
dertaken by governmental and non-governmental organizations, con-
firming the acquisition of advanced Western technology by the Soviet
Union and its incorporation into Soviet weapons systems, Our concern
is to strengthen CoCom and {he necessity for member states to improve
the effectiveness of their national security export controls.

CHINA AMENDMENT

The Subcommittee approved an amendment which established a
preferential licensing standard for the People’s Republic of China.
That standard would have required the United States to approve with-
out exception, even for reasons of national security, the export of all
goods and technologies at twice the technical level approved to the So-
viet Union before the invasion of Afghanistan. In light of the Admin-
istration’s efforts to liberalize trade with China, while maintaining an
appropriate level of national security controls, this provision seemed
unnecessary. Furthermore, it would have established the precedent of
incorporating within the Act special licensing standards for individual
countries. The amendment was withdrawn during the full Committee’s
consideration of the Act.

FOREIGN POLICY CONTROLS

Another major area of disagreement rests with foreign policy export
controls. The Committee in 1979 correctly identified the purposes of
these controls. The Committee wrote:

They can range from changing the human rights policy of
another country; to inhibiting another country’s capacity to
threaten the security of countries friendly to the United
States; to associating the United States diplomatically with
one group of countries as against another; to disassociating
the United States from a repressive regime. Unlike the situa-
tion with national security controls, some of these foreign pol-
icy purposes may be served by denying exports even where
foreign availability exists.

The Committee further observed that:

Decisions on foreign policy controls are often more political
than technical, Congressional involvement in those decisions
is more appropriate than in the case of national security
controls.

“Involvement” is not synonymous with Congressional withdrawal of
foreign policy controls.

%!cl)reign policy controls have three aspects: (1) controlling ex-
ports from the United States; (2) applying such controls extrater-
ritorially; and (3) making provision for the President to interfere
with export contracts signed prior to the imposition of controls. We
endorse the amendment which restores to the President the ability to
place certain foreign policy objectives of the United States above pre-
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existing export contracts. This amendment establishes four criterion
(aggression, terrorism, human rights violations, and nuclear weapons
tests) allowing the President to interfere with existing export con-
tracts. These criteria are in accord with the intent of the Committee
in writing the 1979 Export Administration Act and indicate a strong
bipartisan approach to this particular issue.

EXTRATERRITORIAL CONTROLS

. With the exception of a Joint Resolution of Congress the President
is denied the extraterritorial application of foreign policy controls.
Many of our trading partners within CoCom seek to apply aspects of
their trade laws extraterritorially. If the principle of extraterritori-
ality is a source of discord and conflict among the industrialized coun-
tries, then the appropriate course is to discuss the issue with the aim
of developing mutually acceptable guidelines. Rather than effectively
repealing this authority, the Congress has the option of adding defini-
tion to the United States concept of extraterritoriality., Such regula-
tions were issued in the past under other statutes governing U.S. inter-
national economic policy. Furthermore, Congress can undertake dis-
cussions with the Executive Branch whereby regulations could clarify
the extent of U.S. extraterritorial authority.

U.8. TRADE POLICY

Foreign policy export controls illustrate that neither Congress nor
the President has singular authority over U.S. trade policy. Constitu-
tionally, Congress has the authority to regulate foreign commerce. But
the Constitution also places the conduct of foreign relations in the
hands of the President. The bridge between these two sets of Constitu-
tional responsibilities is international trade legislation which defines
the boundaries, guidelines, and negotiating objectives for the Presi-
dent. When either the President or Congress attempts to upset this
balance, the system breals down. The balance which permitted export
control legislation to function for more than 30 years, is jeopardized
by withdrawing important aspects of foreign policy controls.

We strongly favor establishment of the Department of Commerce
as the agency within the Executive Branch to administer and enforce
the Export Administration Act. A bipartisan effort is underway to
streamline and modernize the international trade functions of the
federal government. Concentrating responsibilities of EAA adminis-
tration within the Department of %ommerce is the option of choice to
insure that authority and responsibility for export controls reside with
one cabinet department. In turn, this facilitates the oversight responsi-
bilities of the Committee.

SOUTH AFRICA

Title ITT of the Act incorporates three provisions ostensibly directed
against South Africa but which will damage U.S. business operations
in that country. One provision seeks to apply a mandatory fair em-
ployment code on U.S. business operations in South Africa and pro-
vides for criminal penalties and other punitive measures against U.S,
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companies which do not accurately report compliance with this Code.
A second measure prohibits U.S. bank loans to governmental and
quasi-governmental entities. A third bans the importation of gold
coins minted in South Africa. ,

We strongly condemn apartheid. But even the proponents of these
measures admit these sanctions will not measurably improve the con-
dition of black South Africans. Moreover, two of these measures are
wholly inconsistent with the action by the Committee to repeal, in the
absence of a Joint Resolution, the President’s ability to apply foreign
policy controls extraterritorially.

We favor consideration of positive measures designed to improve
the condition of black South Africans as opposed to legislation, the
primary result of which will injure American business in a world
economy defined by fierce competition.

Tosy RorH.

Henry J. HypE.
Gerarp B. H. Soroaow.
Marr D. SmLyaNDER.



ADDITIONAL VIEWS OF HON. OLYMPIA J. SNOWE

The Export Administration Act recently reported out of the For-
eign Affairs Committee attempts to reconcile the export trade debate
which pits national security concerns against U.S. commercial inter-
ests. The committee made some major changes in the Export Admin-
istration Act which I wholeheartedly support, but I do take issue with
one segment in particular which was stricken from the committee bill.

In the Subcommittee on International Economic Policy and Trade,
I offered an amendment to provide the President with the discretion-
ary power to penalize violators of our multilateral trade agreements.
I was disappointed that the full committee deleted this provision be-
cause 1t is needed to strengthen the trade agreements the United States
presently has with many of its allies.

CoCom, which is comprised of the United States, Belgium, Canada,
Denmarlk, France, West Germany, Italy, Luxemt rg, Netherlands,
Norway, Portugal, Turkey, the United Kingdom, Greece, and Japan,
is charged with ensuring that certain categories of high technology
items under national security controls are not exported to the Soviet
Union or the Eastern bloc. The United States adheres to these agree-
ments and expects other CoCom members to do sv as well. Unfor-
t\ﬁnately, CoCom has established a spotty record of enforcement in
this area.

It is well documented that the Soviets have made great strides in
enhancing their military capabilities over the past decade; and busi-
nesses operating under CoCom have been partially responsible for
those Soviet improvements. Western high technology goods with direct
and indirect military application have been exported to the Eastern
bloc, thus greatly eroding Western security. Moreover, the Soviets
have saved millions of man-hours and rubles in research and develop-
went via acquisition of this technology. Overall, the lack of CoCom
resolve in this matter is deeply disturbing. The Commerce Department
states that in 1982, 10 companies did in fact violate national security
controls and were fined for their actions.

It is unfortunate that some of our CoCom allies have taken a rather
liberal interpretation of the CoCom agreements limiting exports of
critical national security goods and technologies to the Eastern bloc.
Their aggressive trading attitude and the resultant export activities
have eroded security for the entire Western bloe and contributed to an
unfair trade situation for many firms in the United States. .

The purpose of the import control penalty that I advocated in the
Foreign Affairs Committee was to give the United States a strong new
tool to deter and punish those companies and individuals which violate
national security controls. By denying the right to import into the
United States, we will be addressing the greed which motivated the
sales in an appropriate manner.

This restriction when imposed would apply to those persons and
companies which violate the Export Administration Act and could not
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be interpreted to restrict imports from a country as a whole. The intent
of this language is simply to penalize those companies who violate our
CoCom agreements but not to extend United States law to other
countries.

If the President were armed with this provision, those companies
which continually breach the CoCom agreements would have second
thoughts about activities of this sort. I also believe that were this to
be implemented, the President would not need to invoke this provision
as an everyday enforcement tool, nor do I think he would be so inclined.
The deterrent effect which passage would bring about would certainly
enhance our national security and hopefully decrease the amount of
violations in this critical area.

The assertion has been made that this provision would broaden the
extra-territorial application of the export violation. Only foreign com-
panies granted a U.S. license or a subsidiary or affiliate of a U.S. com-
pany would be affected by this provision. I believe if we do grant a
license for a manufactured goods or technology that is military sensi-
tive or applicable, we should be able to enforce compliance to the terms
of that license.

I am convinced that this is a serious problem which we must address.
‘We must put CoCom violators on notice that their conduct is unaccept-
able and that we will take action to punish those who interpret export
controls to their advantage at the expense of Western security goals.
I submit that this provision would complement and strengthen CoCom
rather than weaken or damage it. Denial of import authority would
serve to underscore the gravity with which we view this continual leak-
age. The import penalty provision that I have suggested is a means of
correcting the untenable situation that presently exists. Such actions
would be beneficial not only to the United States, but to the entire
Western bloc as well.

OLvr1a J. SNOWE.
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